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Bill C-35 
Amending the 
Special Import 
Measures Act and 
the Canadian 
International 
Trade Tribunal 
Act 


Dumping and 
Subsidizing 
Inquiries and 
Reviews 


CHAPTER | 
TRIBUNAL HIGHLIGHTS IN FISCAL YEAR 1998-99 


On April 6, 1998, Mr. Richard Lafontaine was appointed to the position of 
Member of the Canadian International Trade Tribunal (the Tribunal). Prior to his 
appointment, Mr. Lafontaine was Chair of the Standards Council of Canada. 
Mr. Lafontaine has also held senior positions with Warnock Hersey Professional 
Services Ltd., Lavalin and its successor, SNC - Lavalin, and Inchcape Testing 
Services. 


Duning the fiscal year, the terms of Messrs. Robert C. Coates, Q.C., 
Arthur B. Trudeau and Charles A. Gracey as Members of the Tribunal expired. 
The Tribunal takes this opportunity to thank these Members for their valuable 
contribution to the Tribunal’s work. 


On March 25, 1999, Bill C-35 that amends the Special Import Measures Act 
(SIMA) and the Canadian International Trade Tribunal Act (the CITT Act) 
received Royal Assent. The date of implementation will be established by Order 
in Council. 


The main changes in SIMA are a re-allocation of responsibilities between the 
Tribunal and the Department of National Revenue (Revenue Canada) with respect to 
preliminary injury determinations and expiry reviews. The amendments also 
clarify the public interest provisions of section 45 of SIMA. In addition, a change 
in the CITT Act will give experts access to confidential information in Tribunal 
inquiries, subject to certain conditions. Chapter II provides more information on 
the legislative changes affecting the Tribunal. 


In fiscal year 1998-99, the Tribunal issued two findings following injury 
inquiries under section 42 of SIMA. At the end of the fiscal year, three inquiries 
were in progress. During the fiscal year, the Tribunal also issued five orders 
following reviews under section 76. At the end of the year, there were 
five reviews In progress. 


Public Interest 
Investigation 


Trade and Tariff 
References 


Dairy Blends 


Textiles 


Appeals of 
Revenue Canada 
Decisions 


On April 29, 1998, the Tribunal, under subsection 43(1) of SIMA found that 
the dumping in Canada of certain prepared baby foods originating in or exported 
from the United States (Inquiry No. NQ-97-002) had caused material injury to the 
domestic industry. Having received representations on the question of public 
interest, the Tribunal decided to initiate a public interest investigation under 
section 45 of SIMA. On November 30, 1998, the Tribunal issued its report to the 
Minister of Finance recommending a reduction in the anti-dumping duties on 
certain prepared baby foods from the United States. 


On June 30, 1998, the Tnbunal submitted to the Government its report on the 
importation of dairy product blends outside the coverage of Canada’s tariff-rate 
quotas. The inquiry was referred to the Tnbunal on December 17, 1997, by the 
Governor in Council on the recommendation of the Minister of Finance, the 
Minister of Agriculture and Agri-Food and the Minister for International Trade. 


During fiscal year 1998-99, the Tribunal issued 12 reports to the Minister of 
Finance conceming requests for tariff relief: In addition, the Tnbunal’s fourth annual 
status report on the investigation process was submitted to the Minister of Finance 
on February 11, 1999. 


The Tribunal issued decisions on 90 appeals from Revenue Canada decisions 
made under the Customs Act, the Excise Tax Act and SIMA. 


Pursuant to a reference from the Deputy Minister of National Revenue 
(the Deputy Minister) (Reference No. AP-98-055) under section 70 of the Customs 
Act, the Tribunal rendered its decision with respect to the tariff classification of 
butteroil blends, comprising less than 50 percent butteroil and more than 50 percent 
sugar (sucrose), and the tariff classification of blends of butteroil and glucose. 
With respect to the tariff classification of blends of butteroil and processing solids, 
the Tribunal was of the view that it was not possible to reach a definitive view on 
the classification, in light of the indeterminate and variable nature of ingredients 
which may go to make up the processing solids portion of such blends. 


Procurement 
Review 


Inquiry Process 
and SIMA 


Access to 
Tribunal Notices, 
Decisions and 
Publications 


Rules of 
Procedure 


Meeting Statutory 
Deadlines 
(Timeliness) 


New Information 
Brochures 


The Tribunal recerved 55 new complaints during the fiscal year. The Tribunal 
issued 21 written determinations of its findings and recommendations. Ten of 
these determinations related to cases that were in progress at the end of fiscal 
year 1997-98. In 9 of the 21 written determinations, the complaints were 
determined to be valid or valid in part. 


For anumber of years, the Tnbunal has reported in the Annual Report on its 
efforts to improve the inquiry process under SIMA. This year’s annual report 
includes a chapter that describes, in more detail, initiatives that have been 
implemented to improve the Tribunal’s inquiry process. 


Tribunal notices and decisions are published in the Canada Gazette. Those 
relating to procurement complaints are also published in Government Business 
Opportunities. 


The Trnbunal’s Web site (www. citt.gc.ca) provides an exhaustive repository 
of all Tribunal decisions, as well as other information relating to the Tnbunal’s 
current activities. 


The Tnbunal is pursuing its extensive review of the Canadian International 
Trade Tribunal Rules (Tnbunal’s Rules of Procedure) in order to eliminate 
unnecessary rules, increase efficiency and transparency and preserve fairness. The 
proposed amendments will facilitate procedures arising from technological 
changes. The changes to SIMA and the CITT Act also require the Tribunal to 
amend its rules in order to respond to these changes. 


All of the Tribunal inquiries were completed on time, and decisions were 
issued within the statutory deadlines. For appeals of Revenue Canada decisions 
that are not subject to statutory deadlines, the Tribunal usually issues, within 
120 days of the hearing, a decision on the matter in dispute, including the reasons 
for its decision. 


The Tribunal published two new information sheets entitled “Information on 
Import Safeguard Inquines and Measures” and “Information on Economic, Trade 
and Tariff Inquiries.” Both can be accessed on the Tribunal’s Web site. 


Tribunal’s Caseload in Fiscal Year 1998-99 


Cases Brought 
Forward from Cases Decisions/ Cases Cases 
Previous Received in Reports Withdrawn/ Outstanding 
Fiscal Year Fiscal Year Total Issued Not Initiated (March 31, 1999) 
SIMA ACTIVITIES 
References (Advice) - Zz 2 2 - - 
Inquiries 1 4 S 2 - 3 
Public Interest Requests - 1 1 1 - - 
Requests for Review - - - - - - 
Expiries' 2 6 8 Yi 1 . 
Reviews 3 7 10 5 - 5 
APPEALS 
Customs Act 231 "5 306 78 69 159 
Excise Tax Act 187 9 196 14 12 ies 
SIMA _s9 aS! _83 me ae _35 
Total 477 108 585 90 128 367 
ECONOMIC, TRADE, TARIFF 
AND SAFEGUARD INQUIRIES 
Textile Reference 
Requests for Tariff Relief 19 19 38 sre 6 iS 
Expiries' 3 2 5 3 1 1 
Reviews - 3 3} 3 = S 
Economic, Trade and 
Tariff-Related Matters 1 i 1 1 - 
PROCUREMENT REVIEW 
ACTIVITIES 
Complaints 11 55 66 24° a7 15 


1. Asaresult of a different method of reporting expiries, the first column refers to expiries for which decisions on whether or not to review had not 
been made prior to the end of the previous fiscal year. The fourth column refers to decisions to review. 

The Tribunal actually issued 12 reports to the Minister of Finance which related to 17 requests for tariff relief. 

The Tribunal actually issued 21 written determinations which related to 24 procurement complaints. 
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Introduction 


Mandate 


CHAPTER II 


MANDATE, ORGANIZATION AND ACTIVITIES OF 
THE TRIBUNAL 


The Tribunal is an administrative tribunal operating within Canada’s trade 
remedies system. It is an independent quasi-judicial body that carries out its 
statutory responsibilities in an autonomous and impartial manner and reports to 
Parliament through the Minister of Finance. 


The main legislation governing the work of the Tribunal 1s the CITT Act, the 
Canadian International Trade Tribunal Regulations (the CITT Regulations), the 
Canadian International Trade Tribunal Procurement Inquiry Regulations, the 
Tnbunal’s Rules of Procedure, SIMA, the Customs Act and the Excise Tax Act. 


The Tribunal’s primary mandate is to: 


e conduct inquiries into whether dumped or subsidized imports have 
caused, or are threatening to cause, material injury to a domestic industry; 


e hear appeals of Revenue Canada decisions made under the Customs Act, 
the Excise Tax Act and SIMA; 


e conduct inquires into complaints by potential suppliers concerning federal 
government procurement that is covered by the North American Free 
Trade Agreement (NAFTA), the Agreement on Internal Trade (the AIT) 
and the World Trade Organization (WTO) Agreement on Government 
Procurement (the AGP); 


e conduct investigations into requests from Canadian producers for tariff 
relief on imported textile inputs that they use in their production 
operations; 


e conduct safeguard inquiries into complaints by domestic producers that 
increased imports are causing, or threatening to cause, serious injury to 
domestic producers; and 


e conduct inquiries and provide advice on such economic, trade and tariff 
issues as are referred to the Tribunal by the Governor in Council or the 
Minister of Finance. 


Method of 
Operations 


Membership 


Organization 


Consultations 


In carrying out most of its responsibilities, the Tibunal conducts inquiries 
with hearings that are open to the public. These are normally held in Ottawa, 
Ontario, the location of the Tribunal’s offices, although hearings may also be held 
elsewhere in Canada in person or through videoconferencing facilities. The 
Tnbunal has rules and procedures similar to those of a court of law, but not quite 
as formal or strict. The CITT Act states that hearings, conducted generally by a 
panel of three members, should be carried out as “informally and expeditiously” 
as the circumstances and considerations of fairness permit. The Tribunal has the 
power to subpoena witnesses and require parties to submit information. The 
CITT Act contains provisions that strictly control access to confidential 
information. 


The Tnbunal’s decisions may be reviewed by or appealed to, as appropriate, 
the Federal Court of Canada and, ultimately, the Supreme Court of Canada, or a 
binational panel under NAFTA, in the case of a decision affecting US and/or 
Mexican interests in SIMA. Governments that are members of the WTO may 
challenge some of the Tribunal’s decisions to a dispute settlement panel under the 
WTO Understanding on Rules and Procedures Governing the Settlement 
of Disputes. 


The Tribunal may be composed of nine full-time members, including a 
Chairman and two Vice-Chairs, who are appointed by the Governor in Council 
for a term of up to five years that is renewable one time. A maximum of 
five additional members may be temporarily appointed. The Chairman is the 
Chief Executive Officer responsible for the assignment of members and for the 
management of the Tnbunal’s work. Members come from a variety of 
educational backgrounds, careers and regions of the country. 


Members of the Tribunal, currently 6 in number, are supported by a 
permanent staff of 86 people. Its principal officers are the Secretary, responsible 
for administration, relations with the public, dealings with other government 
departments and other governments, and the court registrar functions of the 
Tribunal; the Executive Director, Research, responsible for the investigative 
portion of the inquiry, for the economic and financial analysis of firms and 
industries and for other fact finding required for Tribunal inquiries; and the 
General Counsel, responsible for the provision of legal services to the Tribunal. 


The Tribunal, through the Tnbunal/Canadian Bar Association Bench and Bar 
Committee, provides a forum to promote discussion on issues of importance with 
the bar. The committee also includes representatives from the trade consulting 


Bill C-35 
Amending SIMA 
and the CITT Act 


community. The Tribunal holds meetings with the bar and representatives of 
industries and others that appear or that are likely to appear before the Tnbunal to 
exchange views on new procedures being considered by the Tribunal prior to their 
distribution as guidelines or practice notices. 


One of the main thrusts of the SIMA amendments is a re-allocation of 
responsibilities between the Tribunal and Revenue Canada for each to focus on its 
respective expertise in injury and in dumping and subsidizing. The Tribunal, 
instead of the Deputy Minister, will make the preliminary determination of injury. 
A new 60-day preliminary inquiry is created for this purpose. Domestic producers 
will continue to file their complaints of alleged injurious dumping with the Deputy 
Minister. The Tribunal’s preliminary inquiry will commence when the Deputy 
Minister initiates a dumping or subsidizing investigation. 


The Deputy Minister will make the determination of likelihood of continuation 
or resumption of dumping or subsidizing that the Tribunal now makes in expiry 
reviews. The Tribunal will continue to make the determination regarding the 
likelihood of material injury. Parties will also continue to make submissions to the 
Tribunal supporting or opposing an expiry review, and the Tribunal will continue 
to decide if a review is warranted and if a finding or order should be rescinded or 
continued, with or without amendment. The amendments also clarify section 76 of 
SIMA, establishing separate “interim” and “expiry” reviews. In the new interim 
review, the Tribunal will be able to review certain aspects of a finding or order, 
without having to consider whether to rescind or continue the finding or order for 
an additional period of five years. 


The other significant change to SIMA affecting the Tribunal is a clarification 
of the public interest provisions under section 45. The Tribunal will determine, on 
the basis of requests by interested persons, whether there are reasonable grounds 
for initiating a public interest inquiry. The legislation also provides for the Special 
Import Measures Regulations (the SIMA Regulations) to set out the factors that 
the Tribunal may consider in determining if a reduction or elimination of duties 
would be in the public interest. The amendments introduce a change in what 
recommendations the Tribunal may make under section 45. Under the current 
regime, the Tribunal may only recommend the elimination or reduction of duties. 
Under the amended section 45, it also has the option of recommending a price or 
prices that are “adequate to eliminate injury ... to the domestic industry.” 


There are several other amendments to SIMA, most of which will affect 
Revenue Canada. However, a number of amendments will change, to some 
degree, the manner in which the Tribunal conducts injury inquiries and reviews. 
In addition, amendments to the CITT Act will give experts “acting under the 


direction and control of counsel” access to confidential information in Tribunal 
proceedings, except in appeals. These same amendments create penalty 
provisions for any violation of confidentiality undertakings that counsel and 
experts may make. 


The implementation of the legislative changes will be accompanied by new 
and revised SIMA Regulations and CITT Regulations, Tnbunal Rules of 
Procedure and Tribunal guidelines on the conduct of preliminary injury inquiries, 
reviews and public interest inquiries and on access to confidential information by 
experts. The proposed processes and timetables for preliminary injury inquiries 
and expiry reviews are appended to this chapter. 
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Legislative Mandate of the Tribunal 


Section 


CITT Act 


23 


23(1.01) and (1.02) 


30.08 and 30.09 


30.11 


Authority 


Inquiries on Economic, Trade or Commercial Interests of Canada by Reference from the Governor in Council 
Inquiries Into Tariff-related Matters by Reference from the Minister of Finance 

Safeguard Inquiries Concerning Goods Imported from the United States and Mexico 

Mid-term Reviews of Safeguard Measures and Report 


Safeguard Inquiries Concerning Goods Imported Into Canada and Inquiries Into the Provision, by Persons 
Normally Resident Outside Canada, of Services in Canada 


Safeguard Complaints by Domestic Producers 


Safeguard Complaints by Domestic Producers Concerning Goods Imported from the United States and 
Mexico 


Extension Inquiries of Safeguard Measures and Report 


Complaints by Potential Suppliers in Respect of Designated Contracts 


SIMA (Anti-dumping and Countervailing Duties) 


33, 34, 35 and 37 
42 


43 


61 


76 


76.1 


89 


10 


Advice to Deputy Minister 

Inquiries With Respect to Injury Caused by the Dumping and Subsidizing of Goods 

Findings of the Tribunal Concerning Injury 

Recommencement of Inquiry (on Remand from the Federal Court of Canada or a Binational Panel) 
Advice on Public Interest Considerations 


Appeals of Re-determinations of the Deputy Minister Made Pursuant to Section 59 Concerning Whether 
Imported Goods are Goods of the Same Description as Goods to which a Tribunal Finding Applies, Normal 
Values and Export Prices or Subsidies 


Reviews of Findings of Injury Initiated by the Tribunal or at the Request of the Deputy Minister or Other 
Interested Persons 


Reviews of Findings of Injury Initiated at the Request of the Minister of Finance 


Rulings on Who is the Importer 


Legislative Mandate of the Tribunal (cont'd) 


Section Authority 

Customs Act 

67 Appeals of Decisions of the Deputy Minister Concerning Value for Duty and Origin and Classification of 
Imported Goods 

68 New Hearings on Remand from the Federal Court of Canada 

70 References of the Deputy Minister Relating to the Tariff Classification or Value for Duty of Goods 


Excise Tax Act 


Sle OroleinGieZZ. Appeals of Assessments and Determinations of the Minister of National Revenue 
81.23 and 81.33 


81.32 Requests for Extension of Time for Objection or Appeal 

Softwood Lumber Products Export Charge Act 

18 Appeals of Assessments and Determinations of the Minister of National Revenue 
Energy Administration Act 


18} Declarations Concerning the Amount of Oil Export Charge 


11 


PROPOSED PROCESS AND TIMETABLE FOR PRELIMINARY INJURY INQUIRY 


Revenue Canada 

initiates 

dumping/subsidizing Start of Revenue 
investigation Canada investigation 
(90 days) 


Earliest date for 
preliminary 
determination of 
dumping or subsidizing 


Preliminary 
detennination of 
dumping or subsidizing 
or termination (Possibility 
of extension of up to 


Vv 45 days) 


Tribunal 
inquiry 
(60 days) 


30 days 


Days 


0/1 


12 


20 


22 


32 


39 


60 


61-89 


Next day 


Note: No Tribunal questionnaires or oral hearing, except in exceptional circumstances. 


t2 


Canadian International Trade Tribunal 


Notice of commencement of inquiry 
Receipt of file from Revenue Canada 


Publication of notice in Canada Gazette 


Notices of appearance from parties and counsel 
Submissions from parties supporting the 
complainant(s) 


Distribution of Revenue Canada file and, if necessary, 
of staff research or panel questions 


Submissions by other parties (importers and 
exporters) 


Domestic producers’ reply submissions 


Preliminary determination of injury or termination, both 
with reasons 


Preparation of questionnaires for possible inquiry 
under section 42 


Commencement of inquiry under section 42 
Tribunal issues questionnaires 


PROPOSED PROCESS AND TIMETABLE FOR EXPIRY REVIEW 


Notice of Expiry (LE) issued at least 10 months before expiry 


Days Canadian International Trade Tribunal 


LE phase 1 


(approx. 50 days) Notice of expiry 


ca 
33 Reply submissions 


Notice of review, or decision not to initiate with reasons 
50 
15 days later 


Expiry review Revenue Canada likelihood of 
(approx. 250 days) dumping/subsidizing phase i File transferred to Revenue Canada 
(120 days) 


20 Notices of appearance from parties and counsel 
Revenue Canada likelihood of 
dumping/subsidizing 120 
determination 


Tribunal likelihood of injury Receipt of file from Revenue Canada 
phase (approx. 130 days) Rescission of finding if Revenue Canada's determination is 
1 negative; likelihood of injury phase of review, if determination 
is positive 


i Distribution of Revenue Canada file to parties 


50 Distribution of file (Staff report and any remaining exhibits) 


430 Decision to rescind or continue, with or without amendment, 


with reasons 


Note: On day one of its likelihood of dumping/subsidizing investigation, Revenue Canada will issue questionnaires to producers, exporters and 
importers. Replies to these questionnaires will be included in the file transferred to the Tribunal. 
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A ie ies 


The Process 


Inquiries 


CHAPTER III 


DUMPING AND SUBSIDIZING INQUIRIES AND 
REVIEWS 


Under SIMA, Canadian producers may have access to anti-dumping and 
countervailing duties to offset unfair injurious competition from goods exported to 
Canada: 


(1) at prices lower than sales in the home market or lower than the cost of 
production (dumping), or 


(2) that have benefited from certain types of government grants or other 
assistance (subsidizing). 


The determination of dumping and subsidizing is the responsibility of 
Revenue Canada. The Tribunal determines whether such dumping or subsidizing 
has caused “material injury” or “retardation” or is threatening to cause material 
injury to a domestic industry. 


A Canadian producer or an association of Canadian producers begins the 
process of seeking relief from alleged injurious dumping or subsidizing by making 
a complaint to the Deputy Minister. The Deputy Minister may then initiate a 
dumping or subsidizing investigation leading to a preliminary and then a final 
determination of dumping or subsidizing. The Tribunal commences its inquiry 
when the Deputy Minister issues a preliminary determination. Revenue Canada 
levies provisional duties on imports from the date of the preliminary determination. 


When it commences an inquiry, the Tnbunal seeks to make all interested 
parties aware of the inquiry. It issues a notice of commencement of inquiry that is 
published in the Canada Gazette and forwarded to all known interested parties. 


In conducting inquiries, the Tribunal requests information from interested 
parties, receives representations and holds public hearings. Parties participating in 
these proceedings may conduct their own cases or be represented by counsel. The 
Tribunal staff carries out extensive research for each inquiry. The Tribunal sends 
questionnaires to manufacturers, importers, purchasers and, in some inquiries, 
exporters. Questionnaire responses are the primary source of information for staff 
reports. These reports focus on the factors that the Tribunal considers in arriving at 
decisions regarding material injury or retardation or threat of material injury to a 
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Advice Given 
Under Section 37 
of SIMA 
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domestic industry. The reports become part of the case record and are made 
available to counsel and parties. Confidential or business-sensitive information 1s 
protected in accordance with provisions of the CITT Act. Only independent 
counsel who have filed declarations and confidentiality undertakings may have 
access to such confidential information. 


The CITT Regulations prescribe factors that the Tnbunal may consider in its 
determination of whether the dumping or subsidizing of goods has caused material 
injury or retardation or is threatening to cause material injury to a domestic 
industry. These factors include, among others, the volume of dumped or 
subsidized goods, the effects of the dumped or subsidized goods on prices and the 
impact of the dumped or subsidized goods on production, sales, market shares, 
profits, employment and utilization of production capacity. 


The Tribunal holds a public hearing about 90 days after the commencement of 
the inquiry following receipt of the Deputy Minister’s final determination of 
dumping or subsidizing. At the public hearing, domestic producers attempt to 
persuade the Tnbunal that the dumping or subsidizing of goods has caused 
material injury or retardation or is threatening to cause material injury to a 
domestic industry. Importers and, sometimes, exporters and users of the goods 
usually challenge the domestic producers’ case. After cross-examination by parties 
and then examination by the Tribunal, each side has an opportunity to respond to 
the other’s case and to summarize its own. In many inquiries, the Tribunal calls 
witnesses who are knowledgeable about the industry and market in question. 
Parties may also seek exclusions from a Tribunal finding of matenial injury or 
retardation or threat of material injury to a domestic industry. 


The Tribunal must issue its finding within 120 days from the date of the 
preliminary determination by the Deputy Minister. The Tribunal has an additional 
15 days to issue a statement of reasons explaining its finding. A Tribunal finding 
of material injury or retardation or threat of material injury to a domestic industry 
is the legal authority for the imposition of anti-dumping or countervailing duties by 
Revenue Canada. 


When the Deputy Minister decides not to initiate a dumping or subsidizing 
investigation because there is insufficient evidence of injury, the Deputy Minister 
or the complainant may, under section 33 of SIMA, refer the matter to the 
Tribunal for an opinion as to whether or not the evidence before the Deputy 
Minister discloses a reasonable indication that the dumping or subsidizing has 
caused material injury or retardation or 1s threatening to cause material injury to a 
domestic industry. When the Deputy Minister decides to initiate an investigation, 
a similar recourse 1s available to the Deputy Minister or any person or government 
under section 34 of SIMA. 


Inquiries 
Completed 
in 1998-99 


Certain Prepared 
Baby Foods 


NQ-97-002 
Finding: 


Injury 
(April 29, 1998) 


Section 37 of SIMA requires the Tribunal to render its advice within 30 days. 
The Tribunal makes its decision, without holding a public hearing, on the basis of 
the information before the Deputy Minister when the decision regarding initiation 
was reached. 


The Tribunal issued two advices during fiscal year 1998-99. They concerned 
Certain Filter Tipped Cigarette Tubes (Reference No. RE-98-001) and Certain 
Flat Hot-rolled Carbon and Alloy Steel Sheet Products (Reference No. RE-98-002). 
In both cases, the Tnbunal concluded that the evidence before the Deputy Minister 
disclosed a reasonable indication that the dumping had caused material injury or 
was threatening to cause material injury to a domestic industry. Both cases 
subsequently proceeded to inquires under section 42 of SIMA. 


The Tribunal completed two inquiries under section 42 of SIMA in fiscal 
year 1998-99. Inquiry No. NQ-97-002 concerned Certain Prepared Baby Foods, 
and Inquiry No. NQ-98-001 concerned Certain Stainless Steel Round Bar. 

In 1997, the Canadian markets for these products were estimated to be 
approximately $60 million and $30 million respectively. 


The inquiry involved dumped imports of certain prepared baby foods by 
Gerber Products Company (Gerber) of the United States. H.J. Heinz Company of 
Canada Ltd. (Heinz) of Leamington, Ontario, was the sole Canadian producer. 
The Director of Investigation and Research, Competition Bureau, was also a party 
in the inquiry, submitting that the dumping had not caused or threatened to cause 
material injury. The Tribunal found that dumping from the United States had 
caused material injury to a domestic industry. 


The Tribunal found that Heinz’ injury consisted of cost and expense increases, 
volume losses, price erosion and suppression, and reduced profits. The Tribunal 
determined that most, if not all, of the increased costs and expenses and volume 
losses were unrelated to dumping. In particular, the market had declined because 
of factors such as switches to homemade baby food. 


The Tribunal found that Heinz’ financial statements for certain prepared baby 
foods still showed several millions of dollars in reduced operating profits caused 
by price erosion. The Tribunal examined in depth the factors determining pricing 
in the grocery and drug retail channels where Heinz and Gerber bid against each 
other for market share. Several major retail chains, including Loblaw Companies 
Limited and Shoppers Drug Mart Limited (Shoppers), the largest customers of 
Heinz and Gerber respectively, renegotiated their supply contracts during the 
inquiry period. The evidence indicated that Gerber bid very aggressively for this 
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Certain Stainless 
Steel Round Bar 


NQ-98-001 
Finding: 


Injury 
(September 4, 1998) 


business and was successful in getting Shoppers’ business, including the portion 
that was previously supplied by Heinz. 


The evidence also showed that Gerber’s prices were almost always lower than 
those of Heinz. The Tribunal found that the price erosion experienced by Heinz 
was primarily due to dumping and that none of the other factors examined, either 
individually or collectively, satisfactorily explained the price erosion that occurred. 
The Tribunal also found that the dumping prevented Heinz from recouping some 
or all of its cost increases through higher prices. Finally, it was evident that Heinz 
would have lost market share to Gerber if 1t had not lowered prices to meet the 
competition from dumping and that any loss of market share would have had 
substantial consequences on Heinz’ financial performance. 


The inquiry concerned dumped imports of certain stainless steel round bar 
from the Federal Republic of Germany, France, India, Italy, Japan, Spain, 
Sweden, Taiwan and the United Kingdom. The sole domestic producer was Atlas 
Specialty Steels, A Division of Atlas Steels Inc. (Atlas) of Welland, Ontario. The 
Tribunal found that the dumping had caused material injury to a domestic 
industry, but excluded certain products from its finding. 


Although the Deputy Minister found that exporters in each of the nine named 
countries had dumped imports, he also determined that the volume of dumped 
imports from each of four of the countries was less than 3 percent of imports of 
certain stainless steel round bar from all countries. However, the Deputy Minister 
determined that the volume of dumped imports from the four countries was not 
“negligible” because the total volume of dumped imports from the four countries 
was greater than 7 percent of imports of certain stainless steel round bar from all 
countries. The Tribunal examined this issue in the inquiry and also concluded that 
the volume of dumped imports from the four countries was not negligible. 
Accordingly, the Tnbunal analyzed the effects of the dumping from all the named 
countries on a cumulative basis. 


The Tribunal found that the material injury incurred by Atlas during the 
inquiry period consisted of lost market share, lower sales volumes and prices, 
revenue losses and lower profitability. With the exception of imports from the 
Republic of Korea, the Tribunal determined that imports from non-subject 
countries had not been a significant factor in the injury incurred by Atlas. In the 
Tribunal’s view, the injury was caused primarily by dumping from the subject 
countries. Their imports grew substantially in 1996 and 1997, and their market 
share surged by 54 percent in 1997. Immediately after the Deputy Minister 
initiated a dumping investigation, Atlas recovered a significant part of the market 
share that it had previously lost. 


Inquiries in 
Progress at the 
End of 1998-99 


The evidence also showed that Atlas’s average selling price dropped 
significantly in 1997. Atlas had reduced its prices by more than 10 percent on 
average to meet competition from the dumped imports. The data showed that 
average import prices declined before domestic prices. There was also extensive 
evidence that the price of imports from the subject countries was driving prices 
down at particular accounts. 


Lower selling prices and, to some extent, the inability to raise prices, as 
well as lower sales volumes, had a major impact on Atlas’s financial results 
between 1995 and 1997. Sales revenues dropped by 20 percent, while profits 
plunged by close to 50 percent. Over the period of inquiry, Atlas suffered 
diminished revenue and profitability, amounting to several millions of dollars, 
when measured against the levels achieved in 1995. 


The Tribunal also concluded that there was evidence that certain stainless steel 
round bar from the Republic of Korea was being dumped in the Canadian market 
and that there was a reasonable indication that such dumping threatened to cause 
injury. The Tribunal advised the Deputy Minister under section 46 of SIMA. 


There were three inquiries in progress at the end of fiscal year 1998-99: 
Certain Filter Tipped Cigarette Tubes (Inquiry No. NQ-98-002), Certain 
Stainless Steel Round Bar (Inquiry No. NQ-98-003) and Certain Flat Hot-rolled 
Carbon and Alloy Steel Sheet Products (Inquiry No. NQ-98-004). The inquiry on 
cigarette tubes concerns dumped imports from France. The main domestic 
producer is CTC Tube Company of Canada Inc. of Montréal, Quebec, and the 
exporter 1s GIZEH Raucherbedarf GmbH of Germany. The inquiry on stainless 
steel bar concerns imports from the Republic of Korea. The sole domestic 
producer is Atlas Specialty Steels, A Division of Atlas Steels Inc. The inquiry on 
hot-rolled steel sheet concerns dumped imports from France, Romania, the 
Russian Federation and the Slovak Republic. The domestic producers are Stelco 
Inc. of Hamilton, Ontario; Dofasco Inc. of Hamilton; Algoma Steel Inc. of 
Sault Ste. Marie, Ontario; Ipsco Inc. of Regina, Saskatchewan; and Ispat 
Sidbec Inc. of Montréal. The importers and exporters that are also parties in the 
inquiry are Aciers Francosteel Canada Inc., Sollac, Aciers d’Usinor, Thyssen 
Canada Limited, VSZ Holding, a.s. (East Slovak Iron and Steel Works), 
Novolipetsk Iron & Steel Corporation, Joint Stock Company “SeverStal’” and 
Magnitogorsk Iron & Steel Works. 


Table 1 summarizes the Tribunal’s inquiry activities during the fiscal year. 


Public Interest 
Consideration 
Under Section 45 
of SIMA 


Importer Ruling 
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Where, after a finding of injury or threat of injury, the Tribunal 1s of the 
opinion that the imposition of anti-dumping or countervailing duties may not be in 
the public interest, it reports this opinion to the Minister of Finance with a 
statement of the facts and reasons that led to its conclusions and recommendations. 
The Minister of Finance decides whether there should be a reduction in duties. 


During the injury inquiry, interested parties may make a request to make 
representations to the Tribunal on the matter of public interest. Representations 
may be made after the completion of the inquiry. The Tnbunal will then conduct a 
public interest investigation if it considers that there is a public interest concern 
worthy of further investigation. 


During fiscal year 1998-99, the Tribunal completed a public interest 
investigation with respect to its finding of material injury in Certain Prepared 
Baby Foods (Inquiry No. NQ-97-002). The Tribunal issued a report to the 
Minister of Finance (Public Interest Investigation No. PB-98-001), in which it 
recommended a reduction in the anti-dumping duties on certain prepared baby 
foods from the United States. After considering all the relevant interests and 
weighing the evidence before it, the Tribunal concluded that the continued 
imposition of the anti-dumping duties in the full amount was not in the public 
interest and recommended that the duties be reduced. The Tribunal’s specific 
import pricing recommendations were contained in a confidential appendix 
provided to the Minister of Finance. The effect of the Tnbunal’s recommendation, 
if implemented by the Minister of Finance, would be a reduction in the duties by 
about two thirds. 


Under section 90 of SIMA, the Deputy Minister may request the Tnbunal to 
rule on the question as to which of two or more persons 1s the importer of goods 
on which anti-dumping or countervailing duties are payable. If the Tnbunal 
identifies as the importer a person other than the one specified by the Deputy 
Minister, the Tribunal may reconsider its original finding of material injury. 


In fiscal year 1998-99, the Tribunal conducted one inquiry pursuant to 
section 90 of SIMA. It concerned a request by the Deputy Minister on behalf of 
D & L Business Canada Ltd. for a ruling on the question of which of two persons 
was the importer in Canada of fresh garlic onginating in or exported from the 
People’s Republic of China. The majority of the Tnbunal ruled that the importer in 
Canada of the said goods was D & L Business Canada Ltd. 


Requests for 
Review 


Expiries and 
Reviews 


Reviews 
Completed 
in 1998-99 


The Tribunal may review its findings of injury or orders at any time, on its 
own initiative or at the request of the Deputy Minister or any other person or 
government (subsection 76(2) of SIMA). However, the Tribunal will initiate a 
review only if it determines that one is warranted, usually on the basis of changed 
circumstances. In such a review, the Tribunal determines if the changed 
circumstances are such that the finding or order remains necessary. There were no 
requests for review in fiscal year 1998-99. 


Subsection 76(5) of SIMA provides that a finding or order expires after 
five years, unless a review has been initiated. It is Tribunal policy to notify parties 
nine months prior to the expiry date of a finding or order. If a review is requested, 
the Tribunal will initiate one if it determines that it is warranted. 


During fiscal year 1998-99, the Tribunal issued six notices of expiry. The 
Tribunal decided that reviews were warranted in each case and initiated reviews. 
In the case of a notice of expiry issued in fiscal year 1997-98, Tillage Tools 
(Expiry No. LE-97-007), the Tribunal decided that a review was not warranted. 
The finding expired on November 22, 1998. 


The purpose of a review is to determine if anti-dumping or countervailing 
duties remain necessary. In the case of reviews upon expiry, the Tribunal assesses 
whether dumping or subsidizing 1s likely to continue or resume and, if so, whether 
the dumping or subsidizing ts likely to cause material injury to a domestic 
industry. The Tribunal conducts reviews according to procedures that are similar 
to those in an inquiry. 


Upon completion of a review, the Tribunal issues an order with reasons, 
pursuant to subsection 76(4) of SIMA. The Tribunal may rescind or continue a 
finding or order with or without amendment. If the Tnbunal continues a finding or 
order, it remains in force for a further five years unless a review has been initiated 
and the finding or order is rescinded. If the finding or order is rescinded, imports 
are no longer subject to anti-dumping or countervailing duties. 


In fiscal year 1998-99, the Tribunal completed five reviews. 
The Tnbunal continued its finding in Preformed Fibreglass Pipe Insulation 
(Review No. RR-98-001) respecting dumped imports from the United States. 


Manson Insulation Inc. of Brossard, Quebec, the sole domestic producer, and 
three exporters from the United States participated in the review. 
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Reviews in 
Progress at the 
End of 1998-99 
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The Tribunal rescinded its finding in Certain Hot-rolled Carbon Steel Plate 
and High-strength Low-alloy Plate (Review No. RR-97-006) respecting dumped 
imports from Belgium, the Federative Republic of Brazil, the Czech Republic, 
Denmark, the Federal Republic of Germany, Romania, the United Kingdom and 
the former Yugoslav Republic of Macedonia. Algoma Steel Inc., Stelco Inc. and 
IPSCO Inc., domestic producers accounting for most of Canadian production, and 
several importers, as well as exporters from the Federative Republic of Brazil, the 
Czech Republic, the Federal Republic of Germany and Romania, participated in 
the review. 


The Tribunal rescinded its findings in Certain Cold-rolled Steel Sheet 
(Review No. RR-97-007) respecting dumped imports from the Federal Republic 
of Germany, France, Italy, the United Kingdom and the United States. Stelco Inc., 
Dofasco Inc., Algoma Steel Inc. and Ispat Sidbec Inc., the domestic producers, 
and several importers, as well as exporters from the United States, France and the 
Federal Republic of Germany, participated in the review. 


The Tribunal rescinded tts finding in Certain Copper Pipe Fittings (Review 
No. RR-97-008) respecting dumped imports by certain exporters in the United 
States. Cello Products Inc. of Cambridge, Ontario, and Bow Metallics Inc. of 
Montréal, domestic producers seeking a continuation of the finding, and 
Streamline Copper & Brass Ltd. of Strathroy, Ontario, a domestic producer 
seeking the rescission of the finding, as well as two of the US exporters, 
participated in the review. 


The Tribunal rescinded its order in Paint Brushes and Heads (Review 
No. RR-98-002) respecting dumped imports from the People’s Republic of 
China. T.S. Simms & Co. Limited of Saint John, New Brunswick, Nour Trading 
House Inc. of Waterloo, Ontario, and Pintar Manufacturing, Division of Ladcal 
Investments Limited of Toronto, Ontario, all supported the continuation of the 
order. 


Five reviews were in progress at the end of the fiscal year. They were the 
findings in: (1) Synthetic Baler Twine (Review No. RR-98-003) respecting 
dumped imports from the United States; (2) Certain Hot-rolled Carbon Steel 
Plate and High-strength Low-alloy Plate (Review No. RR-98-004) respecting 
dumped imports from Italy, the Republic of Korea, Spain and the Ukraine; 

(3) 12-gauge Shotshells (Review No. RR-98-005) respecting dumped imports 
from the Czech Republic and the Republic of Hungary; (4) Black Granite 
Memorials and Black Granite Slabs (Review No. RR-98-006) respecting 
dumped and subsidized imports from India; and (5) Certain Corrosion-resistant 
Steel Sheet Products (Review No. RR-98-007) respecting dumped imports from 


Judicial or Panel 
Review of SIMA 
Decisions 


WTO Dispute 
Resolution 


Australia, the Federative Republic of Brazil, France, the Federal Republic of 
Germany, Japan, the Republic of Korea, New Zealand, Spain, Sweden, the United 
Kingdom and the United States. 


Table 2 summarizes the Tribunal’s review activities during the fiscal year. 
Table 3 lists Tribunal findings and orders in force as of March 31, 1999. 


Any person affected by Tribunal findings or orders can request judicial review 
by the Federal Court of Canada on grounds of alleged denial of natural justice and 
error of fact or law. In cases involving goods from the United States and Mexico, 
requests may be made for judicial review by the Federal Court of Canada or for 
panel review by a binational panel. Table 4 lists the Tnbunal’s decisions under 
section 43, 44 or 76 of SIMA that were before the Federal Court of Canada for 
judicial review or a binational panel for panel review in fiscal year 1998-99. 


Dung the fiscal year, a binational panel affirmed the Tnbunal’s finding of 
injury (United States) in the case of Concrete Panels (Inquiry No. NQ-96-004). 


At the end of the fiscal year, the Federal Court of Canada had not yet heard 
applications to review the Tribunal’s finding of injury in Certain Stainless Steel Round 
Bar (Inquiry No. NQ-98-001) and its orders in Certain Hot-rolled Carbon Steel 
Plate (Review No. RR-97-006) and in Certain Cold-rolled Steel Sheet (Review 
No. RR-97-007). Also at the end of the fiscal year, binational panels had not yet 
heard the applications to review the Tribunal’s finding of injury (United States) in 
Certain Prepared Baby Foods (Inquiry No. NQ-97-002) and its orders (United States) 
in Certain Cold-rolled Steel Sheet (Review No. RR-97-007) and in Certain Copper 
Pipe Fittings (Review No. RR-97-008). Finally, a binational panel had not issued 
its decision in the application to review the Tribunal’s finding of threat of injury 
(Mexico) in Certain Hot-rolled Carbon Steel Plate (Inquiry No. NQ-97-001). 


Governments that are members of the WTO may challenge Tnbunal injury 
findings or orders in dumping and countervailing cases to the WTO dispute 
settlement bodies. This is initiated by inter-governmental consultations. There are 
no Tribunal findings or orders before the dispute settlement bodies of the WTO. 
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TABLE 1 


Findings Issued Under Section 43 of SIMA Between April 1, 1998, and March 31, 1999, 
and Inquiries Under Section 42 of SIMA in Progress at Year End 


Inquiry No. Product Country Date of Finding Finding 

NQ-97-002 Certain Prepared Baby United States April 29, 1998 Injury 
Foods 

NQ-98-001 Certain Stainless Steel Federal Republic of September 4, 1998 Injury 
Round Bar Germany, France, India, Italy, 


Japan, Spain, Sweden, 
Taiwan and United Kingdom 


NQ-98-002 Certain Filter Tipped France In progress 
Cigarette Tubes 

NQ-98-003 Certain Stainless Steel Republic of Korea In progress 
Round Bar 

NQ-98-004 Certain Flat Hot-rolled France, Romania, Russian In progress 
Carbon and Alloy Steel Federation and Slovak 
Sheet Products Republic 
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TABLE 2 


Orders Issued Under Section 76 of SIMA Between April 1, 1998, and March 31, 1999, 
and Reviews in Progress at Year End 


Review No. or 


Expiry No. Product Country Date of Order Order 
RR-97-006 Certain Hot-rolled Carbon Belgium, Federative Republic May 5, 1998 Finding rescinded 
Steel Plate and of Brazil, CZech Republic, 
High-strength Low-alloy Denmark, Federal Republic 
Plate of Germany, Romania, 


United Kingdom and Former 
Yugoslav Republic of 


Macedonia 
RR-97-007 Certain Cold-rolled Steel Federal Republic of July 28, 1998 Findings rescinded 
Sheet Germany, France, Italy, 
United Kingdom and United 
States 
RR-97-008 Certain Copper Pipe Fittings United States October 16, 1998 Finding rescinded 
RR-98-001 Preformed Fibreglass Pipe — United States November 18, 1998 Finding continued 
Insulation 
RR-98-002 Paint Brushes and Heads People’s Republic of China January 18, 1999 Order rescinded 
LE-97-007 Tillage Tools Federative Republic of Brazil June 22, 1998 Review not warranted 
RR-98-003 Synthetic Baler Twine United States In progress 
RR-98-004 Certain Hot-rolled Carbon Italy, Republic of Korea, In progress 
Steel Plate and Spain and Ukraine 
High-strength Low-alloy 
Plate 
RR-98-005 12-gauge Shotshells Czech Republic and In progress 
Republic of Hungary 
RR-98-006 Black Granite Memorials and_ India In progress 
Black Granite Slabs 
RR-98-007 Certain Corrosion-resistant Australia, Federative In progress 
Steel Sheet Products Republic of Brazil, France, 


Federal Republic of 
Germany, Japan, Republic of 
Korea, New Zealand, Spain, 
Sweden, United Kingdom 
and United States 
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TABLE 3 


Findings and Orders in Force as of March 31, 1999" 


Review No. or 


Inquiry No. Date of Decision 
NQ-93-003 April 22, 1994 
NQ-93-004 May 17, 1994 
NQ-93-005 June 22, 1994 
NQ-93-006 July 20, 1994 
NQ-93-007 July 29, 1994 
NQ-94-001 February 9, 1995 
RR-94002 March 21, 1995 
RR-94-003 May 2, 1995 
RR-94-004 June 5, 1995 
RR-94-005 July 5, 1995 


Product 


Synthetic Baler Twine 


Hot-rolled Carbon Steel 


Plate and High-strength 


Low-alloy Plate 


12-gauge Shotshells 


Black Granite 
Memorials and Black 
Granite Slabs 


Corrosion-resistant 
Steel Sheet Products 


Delicious and Red 
Delicious Apples 


Canned Ham and 
Canned Pork-based 
Luncheon Meat 


Women’s Footwear 


Carbon Steel Welded 
Pipe 


Refill Paper 


Earlier Decision No. 


Country 


and Date 


United States 


Italy, Republic of Korea, 
Spain and Ukraine 


Czech Republic and 
Republic of Hungary 


India 


Australia, Federative 
Republic of Brazil, France, 
Federal Republic of 
Germany, Japan, Republic 
of Korea, New Zealand, 
Spain, Sweden, 

United Kingdom and United 
States 


United States 


Denmark, Netherlands and GIC-1-84 

European Union (August 7, 1984) 
RR-89-003 
(March 16, 1990) 


People’s Republic of China NQ-89-003 
(May 3, 1990) 


ADT-6-83 
(June 28, 1983) 
RR-89-008 
(June 5, 1990) 


Republic of Korea 


Federative Republic of NQ-89-004 
Brazil (July 6, 1990) 


1. This table shows the findings and orders in force. To determine the precise product coverage, refer to the Review No. or Inquiry No. as 
identified in the first column of the table. 
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Findings and Orders in Force (cont'd) 


Review No. or 


Inquiry No. Date of Decision 
RR-94-006 August 25, 1995 
RR-94-007 September 14, 1995 
NQ-95-001 October 20, 1995 
NQ-95-002 November 6, 1995 
RR-95-001 July 5, 1996 
RR-95-002 July 25, 1996 
RR-96-001 September 12, 1996 
NQ-96-002 March 21, 1997 
NQ-96-003 April 11, 1997 
RR-96-004 April 21, 1997 
NQ-96-004 June 27, 1997 


Product 


Photo Albums with 
Self-adhesive Leaves 
and Self-adhesive 
Leaves 


Whole Potatoes 


Caps, Lids and Jars 
Refined Sugar 


Oil and Gas Well 
Casing 


Carbon Steel Welded 
Pipe 


Stainless Steel Welded 
Pipe 


Fresh Garlic 


Polyiso Insulation Board 


Machine Tufted 
Carpeting 


Concrete Panels 


Country 


Republic of Korea, People’s 


Republic of China, 
Singapore, Malaysia, 
Taiwan, Indonesia, 


Thailand, Philippines and 


Hong Kong, China 


United States 


United States 


United States, Denmark, 


Federal Republic of 
Germany, Netherlands, 
United Kingdom and 
European Union 


Republic of Korea and 
United States 


Argentina, India, Romania, 


Taiwan, Thailand, 


Venezuela and Federative 


Republic of Brazil 


Taiwan 


People's Republic of China 


United States 
United States 


United States 


Earlier Decision No. 
and Date 


ADT-4-74 

(January 24, 1975) 
R-3-84 

(August 24, 1984) 
CIT-18-84 

(April 26, 1985) 
CIT-10-85 
(February 14, 1986) 
CIT-5-87 
(November 3, 1987) 
RR-89-012 
(September 4, 1990) 
NQ-90-003 
(January 2, 1991) 


ADT-4-84 

(June 4, 1984) 
CIT-16-85 

(April 18, 1986) 
RR-89-010 
(September 14, 1990) 


CIT-15-85 

(April 17, 1986) 
R-7-86 

(November 6, 1986) 
RR-90-005 

(June 10, 1991) 


NQ-90-005 

(July 26, 1991) 
NQ-91-003 
(January 23, 1992) 


NQ-91-001 
(September 5, 1991) 


NQ-91-006 
(April 21, 1992) 


Pat 


Findings and Orders in Force (cont’d) 


Review No. or 
Inquiry No. 


RR-97-001 


NQ-97-001 


RR-97-002 


RR-97-003 


NQ-97-002 


RR-98-001 


NQ-98-001 
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Date of Decision 


October 20, 1997 


October 27, 1997 


November 28, 1997 


December 10, 1997 


April 29, 1998 


November 18, 1998 


September 4, 1998 


Product 


Waterproof Rubber 
Footwear 


Certain Hot-rolled 
Carbon Steel Plate 


Fresh Iceberg (Head) 
Lettuce 


Bicycles and Frames 


Certain Prepared Baby 
Foods 


Preformed Fibreglass 
Pipe Insulation 


Certain Stainless Steel 
Round Bar 


Country 


People’s Republic of China 


Mexico, People’s Republic 
of China, Republic of South 
Africa and Russian 
Federation 


United States 


Taiwan and People’s 
Republic of China 


United States 


United States 


Federal Republic of 
Germany, France, India, 
Italy, Japan, Spain, 
Sweden, Taiwan and 
United Kingdom 


Earlier Decision No. 
and Date 


ADT-2-82 

(April 23, 1982) 
R-7-87 

(October 22, 1987) 
RR-92-001 
(October 21, 1992) 


NQ-92-001 
(November 30, 1992) 


NQ-92-002 
(December 11, 1992) 


NQ-93-002 
(November 19, 1993) 


TABLE 4 


Cases Before the Federal Court of Canada or a Binational Panel Between 
April 1, 1998, and March 31, 1999 


Case No. 


NQ-96-004 


NQ-97-001 


NQ-97-001 


NQ-97-002 


NQ-98-001 


RR-97-006 


RR-97-007 


RR-97-008 


Product 


Concrete Panels 


Certain Hot-rolled 
Carbon Steel Plate 


Certain Hot-rolled 
Carbon Steel Plate 


Certain Prepared 
Baby Foods 


Certain Stainless Steel 
Round Bar 


Certain Hot-rolled 
Carbon Steel Plate 


Certain Cold-rolled 
Steel Sheet 


Certain Copper Pipe 
Fittings 


Note: FC — Federal Court of Canada 
BP — Binational Panel 


Country of Origin 


United States 


People’s Republic of 
China 


Mexico 


United States 


Federal Republic of 
Germany, France, 
India, Italy, Japan, 
Spain, Sweden, 
Taiwan and United 
Kingdom 


Belgium, Federative 
Republic of Brazil, 
Czech Republic, 
Denmark, Federal 
Republic of Germany, 
Romania, United 
Kingdom and Former 
Yugoslav Republic of 
Macedonia 


Federal Republic of 
Germany, France, 
Italy, United Kingdom 
and United States 


United States 


Forum 


BP 


FC 


BP 


BP 


FC 


FC 


BP 


FC 


BP 


Date Filed 


July 21, 1997 


November 26, 1997 


November 28, 1997 


June 5, 1998 


October 2, 1998 


June 4, 1998 


September 1, 1998 


August 27, 1998 


November 20, 1998 


File No./ 
Status 


CDA-97-1904-01 
Decision affirmed 


A—856—97 
Withdrawn 


CDA-97-1904-02 


CDA-USA-98-1904-01 


A—591—98 


A—365—98 


CDA-USA-98-1904-02 


A—483—98/ 
A—484—98/ 
A—S14—$98/ 
A—515—98 


CDA-USA-98-1904-03 


eo 


ee 
J! 
Te 
v } 
nd F 
fis 
Le 
- 
| 
. 


1 , Se RTT tones an 

. Klean ae hii 2 taplige me fas wean: wn y we 7 . fon way 
EN aM oceans SNE ic 
Gap rier" ae eae SP ett =i . “ & ; : > a . 


i ae visa eh MTs et ae 
aponat raul! [ax 


ce ee 


pte cx ta C tee j mat 
a aaa Loaner . _ mn sata: wi Sada La ia are 
eck Wee. he | tyat i Seiad e Raise Peet Pty eer Xs » aay 


7 . Sipce acyl F ae a fF 
iath manny? lt aes cee a 
sikh woney © 4 res. “i, jure iprrnaal: — algal aa ee i ae hed ; 
. . : eT Rete! ith ieal i) 5. Soe es aye gress an ari oo” 


if 


. ‘ if PAN ne ¢ a - 
a 6 
= ; i ; ~2ACFe est ; 
P , Pn 
fy yi A iy ai fe 
; rad Pe 
c , “y iy . : ie ile ae J = 4 ees . oye lity. ie +, ae “Aas 
Mis 5 —" a ani! wy Leah ome rete “Cr! 
~ ; kre” a Ps r) 
iota 2. OR ee, 
Te aligns tos), |S taie ee . 
ore ; isan 
Wicgee, be ny ae a a 44 
i Al, eel faa wy Ch he uu 
oe ; 4 permtiadlA +o 
aie menleal tie ietel ee ee “¢ . wekigiiA en oe 
; Se wee, enh 
7s Sy 3 Pearayin® teal h wa 
z i 4 e 7 ae 
- Ht % : > é j - : 
i" | 
ay 
} 
al 
: : xs : im © 
Lee) Sar aie ers aL! 7# Pi Ail ‘ary 
ui y 
i ' 
s an) 
: [ft a 
y ; bythe i 
( a i 
ii vf ae 
ue 8 t 
uu i , 
; os Sy y MD, ig 
Ws , - ae ee ee ee gd iD = 
eo 7. Liat oe ete ar atl moe = 
; ; on 
, < “ 
; a y Wye 
; _ ee : 
i ~~ 13 a ak au! 


Introduction 


Rules of 
Procedure 


CHAPTER IV 
APPEALS 


The Tribunal, among its other duties, hears appeals from decisions of the 
Deputy Minister under the Customs Act and SIMA or of the Minister of National 
Revenue (the Minister) under the Excise Tax Act. The Tribunal hears appeals 
relating to the tariff classification and value for duty of goods imported into 
Canada and relating to the origin of goods imported from the United States and 
Mexico under the Customs Act. The Tribunal also hears and decides appeals 
conceming the application, to imported goods, of a Tnbunal finding or order 
concerning dumping or subsidizing and the normal value or export price or 
subsidy of imported goods under SIMA. Under the Excise Tax Act, a person may 
appeal to the Tribunal the decision of the Minister about an assessment or 
determination of federal sales tax or excise tax. 


Although the Tnbunal strives to be informal and accessible, there are certain 
procedures and time constraints that are imposed by law and by the Tribunal itself 
in order to provide quality service to the public in an efficient manner. For 
example, the appeal process is set in motion with a notice (or letter) of appeal, in 
writing, sent to the Secretary of the Tnbunal within the time limit specified in the 
act under which the appeal is made. 


Under the Tribunal’s Rules of Procedure, the person launching the appeal 
(the appellant) normally has 60 days to submit to the Tnbunal a document called a 
“brief.” Generally, the brief states under which act the appeal is launched, gives an 
indication of the points at issue between the appellant and the Minister or Deputy 
Minister (in legal terminology, the Minister or the Deputy Minister is called the 
respondent) and states why the appellant believes that the respondent’s decision is 
incorrect. A copy of the brief must also be given to the respondent. 


The respondent must also comply with time and procedural constraints. 
Normally, within 60 days after having received the appellant’s brief, the 
respondent must provide the Tribunal and the appellant with a brief setting forth 
Revenue Canada’s position. Once these formalities are out of the way, the 
Secretary of the Tribunal contacts both parties in order to schedule a hearing. 
Hearings are generally conducted in public, before Tnbunal members. Taking into 
account the complexity and precedential nature of the matter at issue, certain 
appeals, especially those under the Customs Act, can be heard before one member 
of the Tribunal. 
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Hearings 
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An individual may present a case before the Tribunal in person, or be 
represented by legal counsel or by any other representative. The respondent is 
generally represented by counsel from the Department of Justice. 


Hearing procedures are designed to ensure that the appellant and the respondent 
are given a full opportunity to make their case. They also enable the Tribunal to 
have the best information possible to make a decision. As in a court, the appellant 
and the respondent can call witnesses, and these witnesses are questioned under 
oath or affirmation by the opposing parties, as well as by Tnbunal members, in 
order to test the validity of their evidence. When all the evidence 1s gathered, 
parties may present arguments in support of their respective position. 


The option of a file hearing 1s also offered to the appellant. Where a hearing is 
not required, the Tnbunal may dispose of the matter on the basis of the written 
documentation before it. Rule 25 of the Tnbunal’s Rules of Procedure allows the 
Tribunal to proceed in this manner. Before deciding to proceed 1n this manner, the 
Tribunal requires that the appellant and respondent consent to disposing of the 
appeal by way of a file hearing and file with the Tribunal an agreed statement of 
facts in addition to their submissions. The Tribunal then publishes a notice of the 
file hearing in the Canada Gazette so that other interested persons can make their 
own views known. 


The Tribunal also hears appeals by way of electronic transmission, either by 
teleconference or videoconference. 


Teleconference hearings are used mainly to dispose of preliminary motions 
and jurisdictional issues where witnesses are not required to attend or give 
evidence. 


Videoconference hearings are used as an alternative to holding hearings in 
remote locations across Canada or requiring parties from outside Ontario or 
Quebec to present themselves at the Tnbunal’s premises in Ottawa. This option of 
a videoconference hearing is generally used where there are no issues of 
credibility. The procedures are very similar to hearings held before the Tribunal at 
its premises. However, the Tribunal requires that written materials, exhibits, aids 
to arguments, etc., be filed with the Tribunal prior to the videoconference hearing. 


Usually, within 120 days of the hearing, the Tribunal issues a decision on the 
matters in dispute, including the reasons for its decision. 


If the appellant, the respondent or an intervener disagrees with the Tribunal’s 
decision, the decision can be appealed to the Federal Court of Canada. 


Appeals 
Considered in the 
Last Fiscal Year 


Summary of 
Selected 
Decisions 


Honda Canada Inc. v. 
The Deputy Minister 
of National Revenue 


AP-97-111 
Decision: 


Appeal dismissed 
(January 11, 1999) 


During fiscal year 1998-99, the Tribunal heard 48 appeals of which 44 related 
to the Customs Act, 3 to the Excise Tax Act and | to SIMA. Decisions were 
issued in 90 cases, of which 30 were heard during fiscal year 1998-99. 


Decisions on Appeals* 


Allowed Dismissed 
Act Allowed in Part Dismissed in Part Total 
Customs Act 26 27 23 1 dG 
Excise Tax Act 2 - 9 - 11 
SIMA - - 1 - 1 


* Reference No. AP-98-055 is excluded. 


Table | of this chapter lists the appeal decisions rendered in fiscal year 1998-99. 


The following are summaries of a representative sample of significant 
decisions in appeals under section 67 of the Customs Act. These summaries have 
been prepared for general information purposes only and have no legal status. 


This was an appeal pursuant to subsection 67(1) of the Customs Act involving 
the tariff classification of Honda H2013SC lawn tractors manufactured by Honda 
Inc. in the United States and imported by the appellant, a wholly owned subsidiary 
of Honda Inc. 


The goods in issue onginally entered as tractors under tariff item 
No. 8701.90.19 of Schedule I to the Customs Tariff. The Tribunal considered 
whether the goods in issue were properly classified under tariff item 
No. 8433.11.00 as powered mowers for lawns, parks or sports grounds, with the 
cutting device rotating in a horizontal plane, as determined by the respondent, or 
should have been classified under tariff item No. 8701.90.19 as other tractors, as 
claimed by the appellant. There was one intervener in this case, MTD Products 
Ltd. (MTD), which appeared in support of the respondent. 


The appeal was dismissed. The Tribunal was of the view that the evidence 
showed that the goods in issue are constructed essentially for use with mower 
decks for mowing lawns. The Tribunal was also of the view that the goods in 
issue came within the wording of heading No. 84.33 and the relevant Section and 
Chapter Notes. 
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Rigel Shipping 
Canada Inc. v. The 
Deputy Minister of 

National Revenue 


AP-97-045 
Decision: 


Appeal allowed in part 
(September 15, 1998) 


34 


In arriving at its conclusion, the Tribunal found it useful to compare the goods 
in issue with those in Steen Hansen Motorcycles Ltd. v. The Deputy Minister of 
National Revenue in which the Tnbunal concluded that various models of lawn 
tractors manufactured by The Murray Ohio Manufacturing Co. are not 
constructed essentially for pushing many different types of implements, but rather 
are constructed essentially for use with mower decks for cutting grass and come 
within the wording of heading No. 84.33 and the relevant Section and Chapter 
Notes. This comparison showed that the goods share very similar characteristics in 
terms of, for instance, weight, horsepower and tire size. While these 
characteristics may allow the goods in issue to operate, to some degree, with a 
snowblower attachment, this does not establish that they were constructed 
essentially for such a purpose. Furthermore, the Tribunal was of the view that 
characteristics of the goods in issue referenced above are quite different from 
those of the commercial machines that it considered in Marubeni Canada Ltd. 

v. The Deputy Minister of National Revenue and Ford New Holland Canada Ltd. 
v. The Deputy Minister of National Revenue in terms of, for instance, size, 
weight, horsepower and the market segment to which they are sold. Moreover, the 
manner in which appliances are put on and taken off the goods in issue contrasts 
greatly with the easy front-end hitch mechanism used in the commercial tractors 
considered by the Tnbunal in Marubeni and Ford New Holland. In addition, the 
evidence submitted by other producers about their sales of snowblowers used with 
similar machines did not show significant use of those machines for purposes 
other than mowing lawns. In any event, the evidence about use did not approach 
the amount of use of different appliances reflected in Marubeni or Ford New 
Holland. 


This was an appeal under section 67 of the Customs Act in which the Tribunal 
considered the appraisal of the value for duty on three vessels, the Emsstern and 
the L/bestern which, when ordered in 1991, cost US$18,238,460 each, and the 
Jadestern which, when ordered later in 1991, cost US$19,140,460. 


The vessels were built by MTW Schiffswerft GmbH (MTW) of Wismar, 
Germany, and delivered in 1992 (the Emsstern and the Elbestern) and early 1993 
(the Jadestern) to Ultramar Ltd. (Ultramar), a Canadian refiner and marketer of 
petroleum products, primarily in Eastern Canada. In order to move Its products 
from the refinery to the market, it requires access to tanker ships that have the 
capacity and ability to carry petroleum products in the St. Lawrence River and 
along Canada’s east coast. In 1992, Ultramar contacted a ship broker and gave 
him instructions to search the world market to find tankers which would be 
suitable for its needs. He identified three chemical and petroleum tankers under 
construction by MTW (the Rigel vessels). 


The ship broker met with representatives from Revenue Canada to decide 
upon the method of calculating the value for duty. Following a series of 


Atomic Ski Canada 
Inc. and Wilson 
Sports Canada v. The 
Deputy Minister of 
National Revenue 


AP-97-030 and 
AP-97-031 


Decision: 
Appeals allowed 
(June 8, 1998) 


communications, it was agreed that the usual method for calculating the value for 
duty, 1.e. the transaction value method in section 48 of the Customs Act, would not 
be appropriate because, as the vessels were coming into Canada pursuant to a 
charter party agreement, there was no sale for export to Canada. Consequently, 
Revenue Canada decided, and the appellant agreed, to use the residual method 
found in section 53 of the Customs Act. In order to determine this value, Revenue 
Canada directed Ultramar to average the values indicated by two appraisals of the 
Rigel vessels. The two appraisals were averaged, and duty was paid on the 
amount of US$11,280,000 for the Emsstern and the E/bestern, which were 
imported into Canada in November 1993, and on the amount of US$12,150,000 
for the Jadestern, which was imported into Canada in March 1994. 


Following receipt of a complaint by the Canadian Shipowners Association, 
Revenue Canada re-appraised the value of the Rigel vessels. On April 14, 1997, 
the respondent issued re-appraised values of the vessels pursuant to 
subsection 63(3) of the Customs Act in the following amounts: US$15,370,000 
each for the Emsstern and the E/bestern;, and US$15,760,000 for the Jadestern. 


The appeal was allowed in part. The Tribunal concluded that the respondent’s 
calculation of the value for duty of the Rigel vessels was, in part, incorrect. The 
Tribunal was of the view that section 67 of the Customs Act allows it to substitute 
what it believes to be the correct value for duty and that it is not simply limited to 
accepting or rejecting the respondent’s determination. Taking into account all of 
the evidence, the Tribunal concluded that the correct values on the date of 
importation were US$14,860,926 each for the Emsstern and the Elbestern and 
US$14,807,000 for the Jadestern. It was these amounts on which the applicable 
duty should have been paid. 


These were appeals under section 67 of the Customs Act in which the 
Tnbunal considered the tanff classification of plastic shells for in-line skates. The 
issue In these appeals was whether the plastic shells for in-line skates were 
properly classified under tariff item No. 9506.70.12 as roller skates or, 
alternatively, under tariff item No. 6402.19.90 as other sports footwear, as 
determined by the respondent, or should have been classified under tariff item 
No. 6406.99.90 as other parts of footwear, as claimed by the appellants. 


In allowing the appeals, the Tribunal concluded that, if it was possible to find 
that, absent the skates, a product could still be considered to have the essential 
character of roller skates and, therefore, be classified in heading No. 95.06 as 
roller skates, as argued by the respondent, the Explanatory Notes would not 
expressly exclude from that heading roller skates without the skates attached. 
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Reference under 
Section 70 of the 
Customs Act 
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The Tribunal accepted that the goods in issue are committed for use as 
components in skating boots and, in turn, in-line skates. However, the Tribunal 
concluded that the goods in issue, presented on their own, without linings or 
buckles, lacked one of the principal features of footwear, that is, the ability to be 
worn as a covering for the foot and part of the leg, and could not be classified, 
pursuant to Rule 2 (a) of the General Rules for the Interpretation of the 
Harmonized System, as unassembled footwear with outer soles and uppers of 
rubber or plastics or, in this case, as unassembled skating boots, having the 
essential character of such footwear. As a result, the Tribunal was not persuaded 
that the goods 1n issue could be classified under tariff item No. 6402.19.90 as 
other sports footwear. Having determined that the goods in issue did not have the 
essential character of skating boots and could not, therefore, be classified under 
tariff item No. 6402.19.90, the Tnbunal had further to determine whether the 
goods in issue could be classified under tariff item No. 6406.99.90 as other parts 
of footwear, as claimed by the appellants. The Tribunal was persuaded that both 
the skating boots, absent the skates, and the finished in-line skates met the 
definitions of “footwear.” It observed that the Explanatory Notes to heading 
No. 64.05 provide that the heading “‘excludes assemblies of parts (e.g., uppers, 
whether or not affixed to an inner sole) not yet constituting nor having the essential 
character of footwear as described in headings 64.01 to 64.05 (heading 64.06).” 
The Tribunal interpreted the Explanatory Notes to mean that, if the Tribunal found 
that the goods in issue were parts of the finished skating boots, which are covered 
by heading No. 64.02, then they should be classified in heading No. 64.06. 

In considering whether the goods in issue constituted parts of skating boots or 
in-line skates, the Tribunal observed that there was no universal test for 
determining whether a product was a part, and each case had to be determined on 
its own merits. The Tribunal noted that, in the past, 1t has considered that the 
following factors typically applied in the assessment of whether a product is a part: 
(1) whether the product is essential to the operation of another product; 

(2) whether the product is a necessary and integral component of the other 
product; (3) whether the product is installed in the other product; and (4) common 
trade usage and practice applied to the goods in issue. In the Tnbunal’s view, the 
goods in issue were essential to and necessary and integral components of in-line 
skating boots. As such, the Tnbunal was satisfied that the goods in issue should be 
classified under tariff item No. 6406.99.90 as other parts of footwear, namely, 
skating boots. 


On August 10, 1998, the Deputy Minister, pursuant to section 70 of the 
Customs Act, asked the Tribunal to render an opinion with respect to: 


e the tariff classification of butteroil blends comprising less than 50 percent 
butteroil and more than SO percent sugar (sucrose); and 


e the tariff classification of blends of butteroil and glucose and blends of 
butteroil and processing solids, containing less than 50 percent by weight of 
dairy content. 


The Tribunal issued a notice of review (Reference No. AP-98-055) of the 
tariff classification of butteroil blends on August 18, 1998. 


Briefs were filed by parties in favour of a change in the tariff classification of 
the goods in issue, as well as by those opposed to a change in the tariff 
classification. A public hearing relating to this reference was held from 
January 26 to 29, 1999. In the context of this reference, the Tnbunal dealt with the 
preliminary issue of whether, in a reference under section 70 of the Customs Act, 
the Tribunal’s disposition is a non-binding opinion, which the Deputy Minister 
may elect to follow or not, or a decision with the same force and effect as a 
decision made in an appeal under section 67. The Tribunal came to the view that 
proceedings which come to it by way of a reference pursuant to section 70 are in 
the nature of an appeal and that it has jurisdiction to issue an order, finding or 
declaration with the full force and effect of any other decision that it issues in an 
appeal under section 67. 


On March 26, 1999, the Tnbunal rendered its majority decision that butteroil 
blends comprising less than 50 percent butteroil and more than 50 percent sugar 
(sucrose) are classifiable under tanff item No. 2106.90.95 and that blends 
comprising less than SO percent butteroil and more than 50 percent glucose are 
also classifiable under tariff item No. 2106.90.95. As for the classification of 
blends of butteroil and processing solids, the Tnbunal came to the view that it was 
not possible to reach a definitive view on the classification, in light of the 
indeterminate and variable nature of ingredients which may go to make up the 
processing solids portion of such blends. 
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TABLE 1 


Appeal Decisions Rendered Under Section 67 of the Customs Act, Section 81.27 of 
the Excise Tax Act and Section 61 of SIMA Between April 1, 1998, and March 31, 1999 


Appeal No. 


Customs Act 


AP-97-073 
AP-97-059 


AP-97-030 and 
AP-97-031 


AP-93-392, AP-93-393, 
AP-94-001, AP-94-002, 
AP-94-007, AP-94-019, 
AP-94-020, AP-94-026, 
AP-94-028, AP-94-030, 
AP-94-033, AP-94-043, 
AP-94-055, AP-94-060, 
AP-94-064, AP-94-068, 
AP-94-077, AP-94-079, 
AP-94-097 and 
AP-96-118 


AP-96-228 


AP-97-083 and 
AP-97-101 


AP-97-013 
AP-97-002 
AP-97-012 
AP-95-182 


AP-96-096 to 
AP-96-103 


AP-97-056 
AP-97-057 


AP-97-110 and 
AP-97-113 


AP-97-017, AP-97-053, 
AP-97-102 and 
AP-97-118 


AP-97-045 
AP-97-052 
AP-97-058 


AP-96-079, AP-96-087 
and AP-96-095 


AP-97-010 
AP-97-038 
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Appellant 


Atlas Alloys, Division of Rio Algom Limited 


Canadian Fracmaster Ltd. 


Atomic Ski Canada Inc. and Wilson Sports Canada 


Asea Brown Boveri Inc. 


Hibernia Management and Development 


Company Ltd. 


Nailor Industries Inc. 


General Mills Canada, Inc. 
Flora Manufacturing & Distributing Ltd. 


General Mills Canada, Inc. 


Leeds Neckwear Inc. and Leeds International Inc. 


Style-Kraft Sportswear Limited 


P & S Filtration Inc. 
Zellers Inc. 


Nicholson Equipment Ltd. 


Pet Valu Canada Inc. 


Rigel Shipping Canada Inc. 

Flora Manufacturing & Distributing Ltd. 
Flora Manufacturing & Distributing Ltd. 
Advance Engineered Products Ltd. 


Hilary's Distribution Ltd. 


Fonora Textile Inc. 


Date of Decision 


April 23, 1998 
May 29, 1998 
June 8, 1998 


June 10, 1998 


June 10, 1998 


July 13, 1998 


July 21, 1998 
July 24, 1998 
July 24, 1998 
July 28, 1998 
July 28, 1998 


July 29, 1998 
July 29, 1998 
September 2, 1998 


September 14, 1998 


September 15, 1998 
September 24, 1998 
September 24, 1998 
September 25, 1998 


September 25, 1998 
September 25, 1998 


Decision 


Dismissed 
Dismissed 
Allowed 


Allowed in part 


Allowed in part 
Dismissed 


Allowed 
Allowed 
Dismissed 
Allowed 
Allowed 


Allowed 
Allowed 
Allowed 


Allowed in part 


Allowed in part 
Dismissed 
Allowed 
Dismissed 


Allowed 
Allowed 


Appeal Decisions Rendered (cont’d) 


Appeal No. 


AP-97-048, AP-97-081 
and AP-97-082 


AP-97-029 
AP-97-078 
AP-97-122 
AP-97-140 
AP-97-116 
AP-97-033 
AP-97-100 
AP-97-117 
AP-97-070 


AP-98-006 
AP-97-111 
AP-97-043 
AP-97-062 


AP-98-007 and 
AP-98-010 


AP-95-097 
AP-96-057 
AP-97-104 
AP-98-049 


Excise Tax Act 


AP-94-352 
AP-96-217 
AP-95-130 
AP-97-072 
AP-97-027 
AP-90-156, AP-90-157 


and AP-91-037 to 
AP-91-040 


Appellant 


Cooper Industries (Canada) Inc. and Cooper 
Cameron Ltd. 


Entrelec Inc. 

Jonic International Inc. 

Canadian Tire Corporation, Limited 
Manju Bhogal 

Gillette Canada Inc. 


Technical Glass Products 


Brother International Corporation (Canada) Ltd. 


Sanofi Canada Inc. 

Les Industries et Equipements Laliberté Ltée 
Burlodge Canada Ltd. 

Honda Canada Inc. 

Douglas Anderson and Creed Evans 

Zellers Limited 


Richards Packaging Inc. and Duopac 
Packaging Inc. 


Flextube Inc. 
Catherine Roozen 
Transilwrap of Canada, Ltd. 


Soprema Inc. 


Raymond Rioux Distribution 
Hi-Grove Holdings Ltd. 
United Power Ltd. 

Kellogg Canada Inc. 


Movado Group of Canada, Inc. 


North American Steel Equipment Company Ltd. 


Special Import Measures Act 


AP-96-083 


Jarvis Imports and Sales Ltd. 


Date of Decision 


September 25, 1998 


September 28, 1998 
September 28, 1998 
September 29, 1998 
October 7, 1998 
November 20, 1998 
November 25, 1998 
November 27, 1998 
December 18, 1998 
December 23, 1998 
January 7, 1999 
January 11, 1999 
January 13, 1999 
February 8, 1999 
February 10, 1999 


February 19, 1999 
March 1, 1999 
March 3, 1999 
March 5, 1999 


June 15, 1998 

July 27, 1998 
August 25, 1998 
August 28, 1998 
August 31, 1998 
September 25, 1998 


December 7, 1998 


Decision 


Allowed 


Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed in part 
Dismissed 


Dismissed 


Allowed 
Dismissed 
Dismissed 
Allowed 
Dismissed 


Allowed in part 
Dismissed 
Dismissed 
Allowed 


Dismissed 
Allowed 
Dismissed 
Dismissed 
Allowed 


Dismissed 


Dismissed 
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TABLE 2 


Tribunal Decisions Appealed to the Federal Court of Canada Between April 1, 1998, 
and March 31, 1999, and Pending as of March 31, 1999' 


Appeal No. Appellant Federal Court No. 
AP-96-208 and AP-97-009 Philips Electronics Ltd. A—230—98 
AP-97-002 Flora Manufacturing & Distributing Ltd. A—617—98 
AP-97-010 Hilary's Distribution Ltd. A—632—98 
AP-97-029 Entrelec Inc. A—/55—98 
AP-97-048, AP-97-081 Cooper Industries (Canada) Inc. and Cooper Cameron Ltd. A—/02—98 
and AP-97-082 

AP-97-052 Flora Manufacturing & Distributing Ltd. A—/20—98 
AP-97-058 Flora Manufacturing & Distributing Ltd. A—633—98 
AP-97-078 Jonic International Incorporated A—/65—98 
AP-97-100 Brother International Corporation (Canada) Ltd. A—81—99 


1. The Tribunal has made reasonable efforts to ensure that the information listed is complete. However, since the Tribunal does not participate in 
appeals to the Federal Court of Canada, it is unable to confirm that the list contains all Tribunal decisions appealed to the Federal Court of 
Canada between April 1, 1998, and March 31, 1999. 
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TABLE 3 


Decisions of the Federal Court of Canada Rendered Between April 1, 1998, and 
March 31, 1999" 


Federal 
Appeal No. Appellant Court No. Outcome Date 
AP-91-082 Suntech Optics Inc. T—2387—92 Appeal dismissed January 14, 1999 
AP-91-120 BASF Coatings & Inks Canada Ltd. T—1092—93 Appeal allowed April 6, 1998 
AP-92-294 Shafer Valve Co. of Canada Ltd. A—344—96 Appeal dismissed April 28, 1998 
AP-93-016 Therm-O-Comfort Co. Ltd. T—1361—94 Appeal dismissed July 31, 1998 
AP-94-102 |.D. Foods Superior Corp. A—536—95 Appeal quashed April 29, 1998 
AP-94-148 Suncor Inc. T—699—97 Appeal allowed July 17, 1998 
AP-94-167 Security Card Systems Inc. T—2728—95 Appeal allowed in part July 3, 1998 
AP-94-327 Double N Earth Movers Ltd. T—698—97 Appeal allowed July 17, 1998 
AP-95-079 J.B. Multi-National Trade Inc. A—865—96 Appeal discontinued September 3, 1998 
AP-95-123 PMI Food Equipment Group Canada, A—198—97/ Appeal discontinued January 18, 1999 
A Dmsion of Premark Canada Inc. A—283—97 
AP-95-126 and Mattel Canada Inc. A—291—97/ Appeals allowed January 13, 1999 
AP-95-255 A—292—97 
AP-95-129 Carol Cable Company A—617—96 Appeal dismissed October 22, 1998 
AP-95-170 Nalley’s Canada Limited A—4/—97 Appeal dismissed November 4, 1998 
AP-95-182 Leeds Neckwear Inc. and Leeds A—624—98 Appeal discontinued February 10, 1999 
International Inc. 
AP-95-197 to Nike Canada Ltd. A—905—97 Appeal allowed January 13, 1999 
AP-95-202 and 
AP-95-206 to 
AP-95-212 
AP-95-259 Paccar of Canada Ltd. T—480—97 Appeal allowed May 8, 1998 
AP-96-016 Trudell Medical Marketing Limited A—695—97 Appeal discontinued November 3, 1998 
AP-96-048 Canadian Optical Supply Company Ltd. A—368—97 Appeal dismissed February 22, 1999 
AP-96-054 Sunbeam Corporation (Canada) Limited A—342—97 Appeal dismissed April 1, 1998 
AP-96-096 to Style-Kraft Sportswear Limited A—625—98 Appeal discontinued February 11, 1999 
AP-96-103 
AP-96-205 Formica Canada Inc. A—98—98 Appeal dismissed February 25, 1999 
AP-96-241 and C.A.S. Sports International Inc. and A—108—98 Appeal discontinued March 22, 1999 
AP-96-242 Atomic Ski Canada Inc. 
AP-97-082 Cooper Industries (Canada) Inc. A—/02—98 Appeal discontinued March 23, 1999 


1. The Tribunal has made reasonable efforts to ensure that the information listed is complete. However, since the Tribunal does not participate in 
appeals to the Federal Court of Canada, it is unable to confirm that the list contains all appeals that were decided between April 1, 1998, and 
March 31, 1999. 
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Introduction 


Dairy Blends 


CHAPTER V 


ECONOMIC, TRADE, TARIFF AND SAFEGUARD 
INQUIRIES 


The CITT Act contains broad provisions under which the government or the 
Minister of Finance may ask the Tribunal to conduct an inquiry on any economic, 
trade, tariff or commercial matter. In an inquiry, the Tnbunal acts in an advisory 
capacity, with powers to conduct research, recerve submissions and 
representations, find facts, hold public hearings and report, with recommendations 
as required, to the Government or the Minister of Finance. 


On June 30, 1998, the Tribunal submitted to the Government its report on the 
importation of dairy product blends outside the coverage of Canada’s tariff-rate 
quotas. The report completed a public inquiry which was referred to the Tnbunal 
on December 17, 1997, by the Governor in Council on the recommendation of the 
Minister of Finance, the Minister of Agriculture and Agri-Food and the Minister 
for International Trade. 


The initiative for the inquiry came from increasing concerns of Canadian dairy 
farmers about imports of dairy product blends. Industry representatives requested 
that the Government of Canada address their particular concerns relating to 
butteroil/sugar blends. 


In 1995, when Canada implemented its WTO commitments arising out of the 
Uruguay Round of multilateral trade negotiations, import quotas in support of 
supply management were converted into tariff-rate quotas. The butteroil blends 
which were at the centre of the Tnbunal’s inquiry were not covered by the former 
import quotas and were not subject to tariff-rate quotas. 


The Tribunal noted that there were a number of factors that influenced the 
demand for imported dairy product blends in the domestic market. The most 
important of these factors was the cost savings that producers of ice cream and 
processed cheese achieve by using imported butteroil blends. Other factors 
included the security of supply, competition in the ice cream industry and certain 
technical benefits. 
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The Tribunal observed that the use of butteroil blends increased rapidly in the 
period from 1994 to 1996 and then almost doubled in 1997. In 1997, about 
6.3 million kilograms of the imported butteroil blends were used in the 
manufacture of ice cream and processed cheese. This corresponded to 
approximately 3.1 million kilograms of butterfat. Expressed as a percentage of 
overall milk production in Canada in 1997, the imports were equivalent to 
about | percent of the butterfat produced for the fluid and industrial milk markets. 


The Tribunal expected that the use of imported butteroil blends, to replace 
domestic butterfat, would increase in the years ahead, although at a slower pace 
than in recent years. Compared to a 1997 replacement level of 12 percent, the 
Tribunal considered that up to a maximum of 25 percent of the butterfat in ice 
cream and the replaceable butterfat in processed cheese could be supplied by 
imported butteroil blends. 


As requested in its terms of reference, the Tribunal examined the domestic 
market for imports of dairy product blends, as well as their impact on the 
Canadian dairy industry. It also reviewed the legal, technical, regulatory and 
commercial considerations relevant to these imports. Finally, it identified options 
for the dairy farmers and the Government to deal with any problems raised by 
imports of butteroil blends. The Tribunal found that the following options, in 
addition to the status quo, were consistent with Canada’s international nghts and 
obligations: 


e an appeal to the Tribunal by the dairy farmers of the classification of 
butteroil blends; 

e asafeguard inquiry by the Tnbunal pursuant to a complaint by the dairy 
farmers or a government reference; 

e aspecial class price for butterfat for ice cream and processed cheese; 

e aspecial class price for butterfat for domestic butteroil blends; 

¢ compensation of the dairy farmers for their income losses; and 

e anew tanffitem for butteroil blends with a different tariff treatment. 


The Tribunal came to the conclusion that none of the options available for 
addressing any problems raised by imports of butteroil blends were without cost, 
either to the dairy farmers or the Government. There are economic consequences 
for the dairy farmers of an open border for butteroil blends. The types of action 
available to the Government and the dairy farmers, however, are constrained by 
the rules of international trade. These same rules, which apply equally to all 
Members of the WTO, provide dairy farmers with increased certainty and 
protection. As well, the rules provide several avenues by which dairy farmers may 
seek relief from the effects of imported butteroil blends. 


Textile 
Reference 


Scope of the 
Reference 


Types of Relief 
Available 


Process 


Pursuant to a reference from the Minister of Finance dated July 6, 1994, 
as amended on March 20 and July 24, 1996, and on November 26, 1997, the 
Tribunal was directed to investigate requests from domestic producers for tariff 
relief on imported textile inputs for use in their manufacturing operations and to 
make recommendations in respect of those requests to the Minister of Finance. 


A domestic producer may apply for tariff relief on an imported textile input 
used, or proposed to be used, in its manufacturing operations. The textile inputs 
for which tariff relief may be requested are the fibres, yarns and fabrics of 
Chapters 51, 52, 53, 54, 55, 56, 58, 59 and 60; certain monofilaments or strips 
and textile and plastic combinations of Chapter 39; rubber thread and textile and 
rubber combinations of Chapter 40; and products of textile glass fibres of 
Chapter 70 of the schedule to the Customs Tariff. Since July 24, 1996, and at 
least until July 1, 1999, the following yarns are not included in the textile 
reference: 


Knitting yarns, solely of cotton or solely of cotton and polyester staple 
fibres, measuring more than 190 decitex, of Chapter 52 or subheading 
No. 5509.53 other than those used to make sweaters, having a horizontal 
self-starting finished edge and the outer surfaces of which are constructed 
essentially with 9 or fewer stitches per 2 centimetres (12 or fewer stitches 
per inch) measured in the horizontal direction. 


The tariff relief that may be recommended by the Tribunal to the Minister of 
Finance ranges from the removal or reduction of tariffs on one or several, partial 
or complete, tariff lines, textile- and/or end-use-specific tariff provisions. In the 
case of requests for tariff relief on textile inputs used in the manufacture of 
women’s swimsuits, co-ordinated beachwear and co-ordinated accessories only, 
the recommendation could include company-specific relief. The recommendation 
could be for tariff relief for either a specific or an indeterminate period of time. 
However, the Tribunal will only recommend tariff relief that is administrable on a 
cost-effective basis. 


Domestic producers seeking tariff relief must file a request with the Tribunal. 
Producers must file with the request either samples of the textile input for which 
tariff relief is being sought or a National Customs Ruling from Revenue Canada 
covering the input. If the Tribunal determines that the request is properly 
documented, it will conduct an investigation to determine if it should recommend 
tariff relief. 
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Filing and 
Notification of a 
Request 


Investigations 


Upon receipt of a request for tariff relief, and before commencement of an 
investigation, the Tribunal issues a brief electronic notice on its Web site 
announcing the request. The minimum period of time for the notification of a 
request before an investigation is commenced is 30 days. 


This notification is designed to increase transparency, identify potential 
deficiencies in the request, avoid unnecessary investigations, provide an 
opportunity for the domestic textile industry to contact the requester and agree on 
a reasonable domestic source of supply, inform other users of identical or 
substitutable textile inputs, prepare the domestic industry to respond to 
subsequent investigation questionnaires and give associations advance time for 
planning and consultation with their members. 


When the Tribunal is satisfied that a request is properly documented, it 
commences an investigation. A notice of commencement of investigation is sent 
to the requester, all known interested parties and any appropriate government 
department or agency, such as Revenue Canada, the Department of Foreign 
Affairs and International Trade, the Department of Industry and the Department 
of Finance. The notice is also published in the Canada Gazette. 


In any investigation, interested parties include domestic producers, certain 
associations and other persons who are entitled to be heard by the Tnbunal 
because their rights or pecuniary interests may be affected by the Tnbunal’s 
recommendations. Interested parties are given notice of the request and can 
participate in the investigation. Interested parties include competitors of the 
requester, suppliers of goods that are identical to or substitutable for the textile 
input and downstream users of goods produced from the textile input. 


To prepare a staff investigation report, the Tribunal staff gathers information 
through such means as plant visits or questionnaires. Information is obtained from 
the requester and interested parties, such as a domestic supplier of the textile 
input, for the purpose of providing a basis for determining whether the tariff relief 
sought will maximize net economic gains for Canada. 


In normal circumstances, a public hearing is not required, and the Tribunal 
will dispose of the matter on the basis of the full written record, including the 
request, the staff investigation report and all submissions and evidence filed with 
the Tribunal. 


The procedures developed for the conduct of the Tribunal’s investigations 
envisage the full participation of the requester and all interested parties. A party, 
other than the requester, may file submissions, including evidence, in response to 


Recommendations 
to the Minister 


Request for Review 


Review on Expiry 


the properly documented request, the staff investigation report and any 
information provided by a government department or agency. The requester may 
subsequently file submissions with the Tribunal in response to the staff 
investigation report and any information provided by a government department or 
agency or other party. 


Where confidential information is provided to the Tribunal, such information 
falls within the protection of the CITT Act. Accordingly, the Tnbunal will only 
distribute confidential information to counsel who are acting on behalf of a party 
and who have filed a declaration and undertaking. 


The Tribunal will normally issue its recommendations, with reasons, to the 
Minister of Finance within 120 days from the date of commencement of the 
investigation. In exceptional cases, where the Tribunal determines that critical 
circumstances exist, the Tnbunal will issue its recommendations within an earlier 
specified time frame which the Tnbunal determines to be appropriate. The 
Tnbunal will recommend the reduction or removal of customs duties on a textile 
input where it will maximize net economic gains for Canada. 


Where the Minister of Finance has made an order for tariff relief pursuant to a 
recommendation of the Tribunal, certain domestic producers may make a request 
to the Tribunal to commence an investigation for the purpose of recommending 
the renewal, amendment or termination of the order. A request for the amendment 
or termination of the order should specify what changed circumstances justify 
such a request. 


Where the Minister of Finance has made an order for tariff relief subject to a 
scheduled expiry date, the Tribunal will, before the expiry date, issue a formal 
notice that the tariff relief provided by the order will expire unless the Tribunal 
issues a recommendation that tariff relief should be continued and the Minister of 
Finance implements the recommendation. The notice invites interested parties to 
file submissions for or against continuation of tariff relief. 


If no opposition to the continuation of tariff relief is recerved, upon receipt of 
submissions and information supporting the request for continuation of tariff 
relief, the Tnbunal may decide to recommend the continuation of tariff relief: 
Conversely, if no request for continuation of tariff relief is submitted, the Tribunal 
may decide to recommend the termination of tariff relief. If it appears that a more 
complete review is warranted, the Tribunal will conduct an investigation to 
consider whether all relevant factors which led it to recommend tariff relief 
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Annual Status Report 


Recommendations 
Submitted 
During 1998-99 


Recommendations in 


Tariff relief not granted 
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Place 


Phantom Industries 
Inc. 


TR-97-005 
Recommendation: 


(May 8, 1998) 


continue to apply and whether extending tariff relief under such conditions would 
continue to provide net economic benefits for Canada. 


In accordance with the terms of reference received by the Tribunal directing it 
to conduct investigations into requests from Canadian producers for tariff relief on 
imported textile inputs that they use in their manufacturing operations, the 
Tribunal provided the Minister of Finance, on February 11, 1999, with its 
fourth annual status report on the investigation process. The status report covered 
the period from October |, 1997, to September 30, 1998. 


Duning fiscal year 1998-99, the Tribunal issued 12 reports to the Minister of 
Finance which related to 17 requests for tariff relief. In addition, the Tribunal 
issued 3 reports further to reviews of recommendations that were previously 
issued. At year end, 15 requests were outstanding, of which investigations had 
been commenced tn respect of 5 requests. Table | at the end of this chapter 
summarizes these activities. 


By the end of fiscal year 1998-99, the Government had implemented 
59 recommendations by the Tribunal, of which 53 are still subject to tariff relief 
orders. Table 4 provides a summary of recommendations currently implemented. 


The implementation of Tribunal recommendations is made by adding new 
tariff items to the Customs Tariff, During 1998-99, these tariff items covered 
imports worth $180 million (estimated) and provided tariff relief worth 
$25 million (estimated), representing an increase of approximately 30 percent 
over 1997-98. 


A summary of a representative sample of Tribunal recommendations issued 
during the fiscal year follows. 


The Tribunal recommended to the Minister of Finance that tariff relief on 
importations of gimped yarns, consisting of a five-filament nylon yarn not greater 
than 15 decitex wound spirally around an elastomeric yarn (spandex), for use in 
the manufacture of women’s hosiery, not be granted. In its report, the Tribunal 
indicated that there was no disagreement among the parties that there was 
production in Canada of gimped yarns that were identical, in terms of yarn 
construction, to those for which tariff relief was requested and that the debate 
centered on the performance problems of the yarns supplied by the domestic 
producer, Rubyco (1987) Inc. (Rubyco), to Phantom Industries Inc. (Phantom) 


Doubletex 
TR-95-013A 


Recommendation: 
Indeterminate tariff 
relief 

(December 21, 1998) 


Distex Inc. 
TR-98-002 


Recommendation: 
Indeterminate tariff 

relief 
(February 8, 1999) 


and on the efforts that Phantom made to communicate these problems to Rubyco. 
The Tnbunal found that, while there may well have been some operating 
differences between the domestic and the imported gimped yarns, Phantom had 
not demonstrated that sufficient efforts had been made to obtain domestic supply, 
nor that domestic yarns could not be substituted for the imported yarns. Under the 
circumstances, the Tribunal was unable to find that granting tariff relief would 
provide net economic gains to Canada. 


The Tribunal recommended to the Minister of Finance that tariff relief on 
importations of woven fabric of 100 percent cotton, unbleached, bleached for 
dyeing only, of yarns with a twist of 1,050 turns per metre or more in the warp 
and/or the weft, for use by textile converters only to produce a dyed and finished 
fabric for the apparel industry, be granted for an indeterminate period of time. 
In its report, the Tribunal noted that Consoltex Inc. was the sole domestic 
producer opposed to the request and that the samples that it submitted were not 
fully substitutable for the finished fabrics made by Doubletex. The Tribunal 
concluded that, while some costs would be incurred by Consoltex Inc. should 
tanff relief be granted, these costs would be far outweighed by the benefits that 
would accrue to domestic converters, such as Doubletex. 


The Tribunal recommended to the Minister of Finance that tanff relief on 
importations of fabric, solely of 2-ply cotton yarns of different colours, having a 
decitex not exceeding 180 per single yarn, of a weight of 100 g/m? or more but 
not exceeding 200 g/m/, certified by the exporter to have been knit on a Jacquard 
circular weft-knitting machine and to have been “‘double mercerized” (i.e. the 
yams have been mercerized, knit into a fabric and subjected to a second 
mercerization process), for use in the manufacture of golf jerseys, be granted for 
an indeterminate period of time. The Tribunal noted that, based on the information 
available, there was no domestic production of identical or substitutable fabrics 
and that, consequently, there should be no economic cost to producers from 
granting the tariff relief requested. The Tribunal concluded that, considering the 
benefits to Distex Inc., granting the tariff relief requested would result in net 
economic benefits to Canada. 


49 


TABLE 1 


Disposition of Requests for Tariff Relief Between April 1, 1998, and March 31, 1999 


Request No. 


TR-95-013A 
(previously 
TR-95-013) 


TR-96-014 


TR-97-004, 
TR-97-007, 


TR-97-008 and 


TR-97-010 
TR-97-005 
TR-97-006 


TR-97-011 


TR-97-012 


TR-97-013 


TR-97-014 


TR-97-015, 


TR-97-016 and 


TR-97-020 


TR-97-017 


TR-97-018 


TR-97-019 


TR-97-021 


TR-98-001 
TR-98-002 


TR-98-003 
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Requester 


Doubletex 


Peerless Clothing Inc. 


Blue Bird Dress of Toronto 


Ltd. 


Phantom Industries Inc. 


Peerless Clothing Inc. 


Australian Outback 


Collection (Canada) Ltd. 


Ballin Inc. 


Blue Bird Dress of Toronto 


Ltd. 

Lenrod Industries Ltd. 
Helly Hansen Canada 
Limited 

Helly Hansen Canada 
Limited 


Helly Hansen Canada 
Limited 


Helly Hansen Canada 
Limited 


Wire Rope Industries 
Limited 


Cambridge Industries 


Distex Inc. 


Zenobia Collections Inc. 


Textile Input 


Fabric 


Fabric 


Fabric 


Yarn 
Fabric and nonwoven 


Fabric 


Fabric 


Fabric 


Nonwoven 


Fabric 


Fabric 


Fabric 


Fabric 


Sisal core 


Netting 
Fabric 


Fabric 


Date of Disposition 


December 21, 1998 


January 28, 1999 


July 23, 1998 


May 8, 1998 
October 29, 1998 


October 30, 1998 


In progress 


April 24, 1998 


November 10, 1998 


March 19, 1999 


December 22, 1998 


December 22, 1998 


December 22, 1998 


January 5, 1999 


February 12, 1999 
February 8, 1999 


December 1, 1998 


Status/Recommendations 


Indeterminate tariff relief 


Request withdrawn 


Indeterminate tariff relief 


Tariff relief not granted 
Indeterminate tariff relief 


Indeterminate tariff relief 


File closed 


Indeterminate tariff relief 


Indeterminate tariff relief 


Request withdrawn 


Request withdrawn 


Request withdrawn 


Tariff relief not granted 


Indeterminate tariff relief 
Indeterminate tariff relief 


File closed 


Disposition of Requests (cont’d) 


Request No. 


TR-98-004, 
TR-98-005 and 
TR-98-006 


TR-98-007 
TR-98-008 
TR-98-009 
TR-98-010 
TR-98-01 1 
TR-98-012 
TR-98-013 
TR-98-014 
TR-98-015 
TR-98-016 


TR-98-017 


TR-98-018 


TR-98-019 


Requester 


Ladcal Investments Ltd., 
O/A Pintar Manufacturing, 
Nour Trading House Inc. 


and T.S. Simms and 
Company Limited 


Caulfeild Apparel Group Ltd. 


Zenobia Collection Inc. 
Zenobia Collection Inc. 
Zenobia Collection Inc. 
Zenobia Collection Inc. 
Zenobia Collection Inc. 
Zenobia Collection Inc. 
Zenobia Collection Inc. 
Zenobia Collection Inc. 
Peerless Clothing Inc. 


Jones Apparel Group 
Canada Inc. 


Utex Corporation 


Tribal Sportswear Inc. 


Textile Input 


Fabric 


Fabric 


Fabric 


Fabric 


Fabric 


Fabric 


Fabric 


Fabric 


Fabric 


Fabric 


Fabric 


Fabric 


Fabric 


Fabric 


Date of Disposition Status/Recommendations 
In progress 
March 31, 1999 Indeterminate tariff relief 


Not yet initiated 
Not yet initiated 
Not yet initiated 
Not yet initiated 
Not yet initiated 
Not yet initiated 
Not yet initiated 
Not yet initiated 
March 24, 1999 Indeterminate tariff relief 


In progress 


Not yet initiated 


Not yet initiated 
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TABLE 2 


Notices of Expiry of Tariff Relief Recommendations Between April 1, 1998, and 
March 31, 1999 


Expiry No. Original Request No. Textile Input Status/Recommendations 
TE-97-002 TR-94005 100 percent polyester herringbone woven _—_- Review not warranted, no continuation of 
fabric tariff relief 
TE-98-001 TR-95-014 Cut warp pile fabrics Review initiated 
(TA-98-003) 
TE-98-002 TR-94-002 Certain ring-spun yarns In progress 
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TABLE 3 


Disposition of Reviews of Tariff Relief Recommendations Between April 1, 1998, and 
March 31, 1999 


Review No. Expiry No. Textile Input Date of Disposition Status/Recommendations 
(Original Request No.) 


TA-98-001 TE-97-004 Certain dyed woven fabrics of May 14, 1998 Continuation of tariff relief 
(TR-95-009) rayon and polyester 

TA-98-002 TE-97-003 VINEX FR-9B fabric June 29, 1998 Continuation of tariff relief 
(TR-94-009) 

TA-98-003 TE-98-001 Woven cut warp pile fabrics January 13, 1999 ' Continuation of tariff relief 
(TR-95-01 4) 
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TABLE 4 


Tariff Relief Recommendations in Place 


Request No./ 
Review No. 


TR-94-001 


TR-94-002 and 
TR-94-002A 


TR-94-004 
TR-94-010 
TR-94012 


TR-94-013 and 
TR-94-016 


TR-94-017 and 
TR-94-018 


TR-95-003 


TR-95-004 


TR-95-005 
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Requester/Textile Input 


Canatex Industries (Division of Richelieu Knitting Inc.) 


Kute-Knit Mfg. Inc. 


Woods Canada Limited 
Palliser Furniture Ltd. 
Peerless Clothing Inc. 


MWG Apparel Corp. 


Elite Counter & Supplies 


Landes Canada Inc. 


Lingerie Bright Sleepwear (1991) Inc. 


Lingerie Bright Sleepwear (1991) Inc. 


Tariff Item(s)/Order in Council 


5402.41.12 


5205.14.20 
9205.15.20 
5205.24.20 
5205.26.20 
5205.27.20 
5205.28.20 
9205:39:20 
5205.46.20 
5205.47.20 
5205.48.20 
5206.14.10 
5206.15.10 
5206.24.10 
5206.25.10 
5509.53.10 
P.C. 1996-1089 


5208.52.10 
5806.20.10 
5309.29.20 


5208.42.20 
5208.43.20 
5208.49.20 
Sols.31e 10 
9513.32.10 
9513.33.10 


9943.00.00 


5603.11.20 
5603.12.20 
5603.13.20 
5603.14.20 
5603.91.20 
5603.92.20 
5603.93.20 
5603.94.20 


5208.12.20 
9208.52.20 


Sol SaelO 
9513.41.10 


Duration 


Indeterminate tariff relief 


Three-year tariff relief 


Indeterminate tariff relief 
Indeterminate tariff relief 
Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Recommendations in Place (cont’d) 


Request No./ 
Review No. 


TR-95-009 


TR-95-010 and 
TR-95-034 


TR-95-011 
TR-95-012 
TR-95-013A 


(previously 
TR-95-013) 


TR-95-036 
TR-95-037 


TR-95-051 


TR-95-053 and 
TR-95-059 


TR-95-056 


Requester/Textile Input 


Peerless Clothing Inc. 


Freed & Freed International Ltd. and 
Fen-nelli Fashions Inc. 
Louben Sportswear Inc. 


Perfect Dyeing Canada Inc. 


Doubletex 


Canadian Mill Supply Co. Ltd. 
Paris Star Knitting Mills Inc. 


Camp Mate Limited 


Majestic Industries (Canada) Ltd. and 
Caulfeild Apparel Group Ltd. 


Sealy Canada Ltd. 


Tariff Iterm(s)/Order in Council 


5408.21.10 
5408.21.20 
5408.22.21 
5408.22.30 


Se Ae 
Siieto2O 


5408.31.10 
5408.32.20 


5509.32.10 


5208.11.30 
9208.12.40 
5208.13.20 
5208.19.30 
5208.21.40 
9208.22.20 
5208.23.10 
9208.29.20 
5209.11.30 
9209.12.20 
5209.19.30 
5209.21.20 
5209.22.10 
5209.29.20 


9208.21.20 


5408.24.11 
5408.24.91 
5408.34.10 
9516.14.10 
5516.24.10 


9407.41.10 
9407.42.10 
9407.42.20 
5903.20.22 


5802.11.10 
5802.19.10 
9802.19.20 


SO21E ONO 
5407.69.10 
5407.73.10 
5407.94.10 
5516.23.10 
5903.90.21 
6002.43.20 


Duration 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 
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Recommendations in Place (cont'd) 


Request No./ 
Review No. 


TR-95-057 and 
TR-95-058 


TR-95-060 
TR-95-061 


TR-95-064 and 
TR-95-065 


TR-96-003 
TR-96-004 
TR-96-006 


TR-96-008, 
TR-96-010 to 
TR-96-013 


TR-97-001 


TR-97-002 and 
TR-97-003 


TR-97-006 


TR-97-004, 
TR-97-007, 
TR-97-008 and 
TR-97-010 


TR-97-011 


TR-97-014 


Requester/Textile Input 


Doubletex 


Triple M Fiberglass Mfg. Ltd. 
Camp Mate Limited 


Lady Americana Sleep Products Inc. and 
el ran Furniture Ltd. 


Venture III Industries Inc. 
Acton International Inc. 
Alpine Joe Sportswear Ltd. 


Les Collections Shan Inc. 


Jones Apparel Group Canada Inc. 


Universal Manufacturing Inc. 


Peerless Clothing Inc. 


Blue Bird Dress of Toronto Ltd. 


Australian Outback Collection (Canada) Ltd. 


Lenrod Industries Ltd. 


Tariff Item(s)/Order in Council 


5407.51.10 
5407.61.92 
5407.69.10 
5515.11.10 
9516.21.10 
5516.91.10 


7019.59.10 
6002.43.30 
6002.43.10 


5407.61.92 
5906.99.21 
P.C. 1998-1118 
P.C. 1997-1668 


5407.91.10 
5407.92.20 
5407.93.10 
5408.21.30 
5408.22.40 
5408.23.20 
5408.31.30 
5408.32.40 
5408.33.10 


5208.43.30 
9913.41.20 


5407.51.30 
5903.90.22 
5903.90.23 
5903.90.24 
6002.43.40 
6002.43.50 


5407.51.20 
5407.52.20 
5407.61.94 
5407.69.20 


5209.31.20 
5907.00.16 


5603.93.40 


Duration 


Indeterminate tariff relief 


Indeterminate tariff relief 
Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 
Indeterminate tariff relief 
Six-year tariff relief 


Five-year tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Recommendations in Place (cont’d) 


Request No./ 

Review No. Requester/Textile Input 

TR-98-001 Cambridge Industries 

TA-98-001 Certain dyed woven fabrics of rayon and polyester 
TA-98-002 Vinex FR-9B fabric 

TA-98-003 Woven cut warp pile fabrics 


Tariff ltem(s)/Order in Council 


5608.19.20 


5408.31.20 
5408.32.30 


9512.99.10 
5801.35.10 


Duration 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 
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Introduction 


CHAPTER VI 
PROCUREMENT REVIEW 


Suppliers may challenge federal government procurement decisions that they 
believe have not been made in accordance with the requirements of the following: 
Chapter Ten of NAFTA, Chapter Five of the AIT or the AGP. The bid challenge 
portions of these agreements came into force on January 1, 1994, July 1, 1995, 
and January |, 1996, respectively. 


Any potential suppliers who believe that they may have been unfairly treated 
during the solicitation or evaluation of bids, or in the awarding of contracts on a 
designated procurement, may lodge a formal complaint with the Tnbunal. 

A potential supplier with an objection is encouraged to resolve the issue first with 
the government institution responsible for the procurement. When this process 1s 
not successful or a supplier wants to deal directly with the Tribunal, the 
complainant may ask the Tribunal to consider the case by filing a complaint within 
the prescribed time limit. 


When the Tribunal recetves a complaint, it reviews the submission against the 
criteria for filing. If there are deficiencies, the complainant 1s given an opportunity 
to correct these within a specified time limit. If the Tribunal decides to conduct an 
inquiry, the government institution and all other interested parties are sent a formal 
notification of the complaint. An official notice of the complaint is also published 
in Government Business Opportunities and the Canada Gazette. If the contract in 
question has not been awarded, the Tribunal may order the government institution 
to postpone awarding any contract pending the disposition of the complaint by the 
Tribunal, unless the government institution certifies that the procurement is urgent 
or that the delay would be against the public interest. 


After receipt of its copy of the complaint, the government institution 
responsible for the procurement files a Government Institution Report (GIR) 
responding to the allegations. The complainant is then sent a copy of the GIR and 
has seven days to submit comments. These are forwarded to the government 
institution and any interveners. 


A staff investigation, which can include interviewing individuals and 
examining files and documents, may be conducted and result in the production of 
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a Staff Investigation Report. This report is circulated to the parties for their 
comments. Once this phase of the inquiry is completed, the Tribunal reviews the 
information collected and decides whether a hearing should be held. 


The Tribunal then makes a determination, which may consist of 
recommendations to the government institution (such as re-tendering, 
re-evaluating or providing compensation) and the award of reasonable costs to a 
prevailing complainant for filing and proceeding with the bid challenge and/or 
costs for preparing the bid. The government institution, as well as all other parties 
and interested persons, is notified of the Tnbunal’s decision. Recommendations 
made by the Tribunal in its determination are to be implemented to the greatest 
extent possible. 


Summary of Procurement Review Activities 


1997-98 1998-99 
CASES RESOLVED BY OR BETWEEN 
PARTIES 
Resolved Between Parties 1 - 
Withdrawn 9 6 
Abandoned While Filing eZ 4 
Subtotal 2 10 
INQUIRIES NOT INITIATED OR CONTINUED 
ON PROCEDURAL GROUNDS 
Lack of Jurisdiction 8 6 
Late Filing 4 if 
No Valid Basis IA 4 
Subtotal 24 7 
CASES DETERMINED ON MERIT 
Complaint not Valid 9 14 
Complaint Valid th 10 
Subtotal 16 24* 
IN PROGRESS i! 15 
TOTAL 63 66 


* The Tribunal actually issued 21 written determinations which related to 24 procurement complaints. 


Summary of 
Selected 
Determinations 


Frontec Corporation 
PR-97-035 


Determination: 
Complaint dismissed/ 
Complaint not valid 
(May 6, 1998) 


Lotus Development 
Canada Limited, 
Novell Canada, Ltd. 
and Netscape 
Communications 
Canada Inc. 


PR-98-005, PR-98-006 
and PR-98-009 


Determination: 
Complaints dismissed/ 
Lack of jurisdiction 
(August 14, 1998) 


During fiscal year 1998-99, the Tribunal issued 21 written determinations of 
its findings and recommendations which related to 24 procurement complaints. 
In 9 of the 21 written determinations, the complaints were determined to be valid 
or valid in part. In these cases, various remedies were granted in the form of cost 
awards or recommendations. Twelve other cases were in progress at year end, 
and two cases were being filed. Table | at the end of this chapter summarizes 
these activities, as well as those cases resolved by or between parties. 


Of the cases heard by the Tribunal in carrying out its procurement review 
functions, certain decisions stand out from among the others because of the legal 
significance of the cases. A brief résumé of a representative sample of such cases 
follows. These summaries have been prepared for general information purposes 
only and have no legal status. 


The Tribunal made a determination with respect to a complaint filed by 
Frontec Corporation (Frontec) concerning a solicitation of the Department of 
Public Works and Government Services (the Department). The solicitation was 
for operation and maintenance services for the S-Wing Goose Bay military 
airfield, Newfoundland, for the Department of National Defence. 


Frontec alleged that, contrary to the provisions of the AIT, its proposal was 
unfairly and improperly excluded from the subject solicitation because of an 
unfair, improper or inconsistent evaluation by the Department. 


Having examined the evidence and arguments presented by the parties and 
considered the subject matter of the complaint, the Tnbunal determined that the 
complaint was not valid. 


The Tribunal made a determination with respect to complaints filed by Lotus 
Development Canada Limited, Novell Canada, Ltd. and Netscape Communications 
Canada Inc. (the complainants) concerning a solicitation of the Department of 
Public Works and Government Services (the Department) for the procurement of 
a Microsoft NT server, a BackOffice server and BackOffice client access licences 
for the Department of Foreign Affairs and International Trade. The Department 
proceeded on a limited tender basis due to the urgency of the requirement and for 
national security reasons. 


The complainants alleged that the procurement process was flawed because 
more than one supplier was capable of supplying the requirement. 


After careful consideration of the applicable legislation, the requirements of 
NAFTA, the AGP and the AIT and the positions of the parties, the Tnbunal 
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Jastram 
Technologies Inc. 


PR-98-008 


Determination: 
Inquiry not initiated/ 
Late filing 

(June 17, 1998) 


Corel Corporation 


PR-98-012 and 
PR-98-014 


Determination: 
Complaints valid 
(October 26, 1998) 


Judicial Reviews 
of Procurement 
Decisions 
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determined that it did not have jurisdiction to continue its inquiries into these 
complaints, and the complaints were dismissed. 


The Tribunal made a decision with respect to a complaint filed by Jastram 
Technologies Inc. (Jastram) concerning a solicitation of the Department of Public 
Works and Government Services (the Department) for specialized batteries, on 
behalf of the Department of National Defence. 


Jastram alleged that the Department failed to clearly identify how 
equivalency would be determined. 


Having examined the evidence contained in the complaint, the Tnbunal 
decided not to initiate an inquiry into this complaint because it was not filed within 
the time limits for filing a complaint set out in section 6 of the Canadian 
International Trade Tribunal Procurement Inquiry Regulations. Jastram has 
appealed this decision to the Federal Court of Canada. 


The Tribunal made a determination with respect to two complaints filed by 
Corel Corporation (Corel) concerning a solicitation of the Department of Public 
Works and Government Services (the Department). The solicitation was for an 
enterprise licence for an office automation suite for Revenue Canada. 


Corel alleged that the Department created an evaluation framework for the 
Request for Proposal that was biased in favour of the incumbent, Microsoft 
Corporation. 


Having examined the evidence and arguments presented by the parties and 
considered the subject matter of the complaint, the Tribunal determined that the 
procurement was not conducted according to NAFTA, the AGP and the AIT and 
that, therefore, the complaints were valid. 


The Tribunal recommended, as a remedy, that the Department issue a new 
solicitation for the procurement or, in the alternative, that the Department develop 
jointly with Corel a proposal for compensation. 


The Department has appealed the Tribunal’s determination to the Federal 
Court of Canada. 


The Federal Court of Canada dismissed applications by both the Attorney 
General of Canada (on behalf of Defence Construction Canada) and LC:S. 
International Code Fire Services Inc. to review a decision by the Tribunal in File 
No. PR-97-008, Symtron Systems Inc. 


On September 28, 1998, the Federal Court of Canada made a decision (Court 
File No. T—944—98) relating to a Tnbunal case (File No. PR-97-034, Wang 
Canada Limited) in which the Department of Public Works and Government 
Services decided not to implement the Tribunal’s recommendation to award the 
contract at issue to Wang Canada Limited. The Federal Court of Canada quashed 
the decision not to implement and ordered the Department to follow the 
Tnbunal’s recommendation. 


Table 2 lists the procurement decisions that were appealed to or decided by 
the Federal Court of Canada during fiscal year 1998-99. 
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TABLE 1 


Disposition of Procurement Complaints Between April 1, 1998, and March 31, 1999 


File No. 


PR-97-033 


PR-97-035 


PR-97-036 
PR-97-037 


PR-97-040 


PR-97-041 


PR-97-045 


PR-97-047 


PR-97-051 


PR-97-052 
PR-97-054 


PR-98-001 
PR-98-002 


PR-98-003 


PR-98-004 


PR-98-005, PR-98-006 
and PR-98-009 


PR-98-007 


PR-98-008 
PR-98-010 
PR-98-01 1 
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Complainant 


IBM Canada Ltd. 


Frontec Corporation 


Novus Incorporated 


Tactical Technologies Inc. 


Société de coopération pour le 
développement international 


Mirtech International Security Inc. 


Flolite Industries 


Valcom Ltd. 


Safety Projects International Inc. 


PeopleSoft Canada Company Limited 
Bell Canada 


SHL Systemhouse 


Installation Globale Normand Morin & Fils 
Inc. 


Premium DataScan Services, Inc. 


Rogers Enterprises Ltd. 


Lotus Development Canada Limited, 
Novell Canada, Ltd. and Netscape 
Communications Canada Inc. 


Safety Projects International Inc. 


Jastram Technologies Inc. 
M.E.C. Systems Inc. 


Evans 


Date of Receipt of 
Complaint 


December 11, 1997 


December 22, 1997 


December 29, 1997 
December 31, 1997 


January 22, 1998 


January 28, 1998 


February 6, 1998 


February 12, 1998 


March 12, 1998 


March 16, 1998 
March 27, 1998 


April 29, 1998 
May 1, 1998 


May 8, 1998 


May 11, 1998 


May 25 and 26 and 
June 1, 1998 


May 26, 1998 


June 1, 1998 
June 4, 1998 
June 5, 1998 


Status/Decision 


Decision issued April 24, 1998 
Complaint valid 


Decision issued May 6, 1998 
Complaint not valid 


Complaint withdrawn 


Decision issued April 30, 1998 
Complaint valid in part 


Decision issued April 9, 1998 
Complaint not valid 


Decision issued May 15, 1998 
Complaint not valid 


Decision issued May 8, 1998 
Complaint not valid 


Order issued April 21, 1998 
Complaint dismissed/Late filing 


Decision issued June 18, 1998 
Complaint not valid 


Complaint withdrawn 


Decision issued July 13, 1998 
Complaint valid 


Complaint withdrawn 


Decision issued August 21, 1998 
Complaint valid 


Decision issued August 12, 1998 
Complaint not valid 


Not accepted for inquiry/No reasonable 
indication of a breach 


Decision issued August 14, 1998 
Complaints dismissed 


Decision issued August 24, 1998 
Complaint not valid 


Not accepted for inquiry/Late filing 
Not accepted for inquiry/Late filing 
Abandoned while filing 


Disposition of Procurement Complaints (cont'd) 


File No. 


PR-98-012 and 
PR-98-014 
PR-98-013 
PR-98-015 


PR-98-016 
PR-98-017 


PR-98-018 
PR-98-019 
PR-98-020 
PR-98-021 


PR-98-022 
PR-98-023 


PR-98-024 
PR-98-025 


PR-98-026 
PR-98-027 


PR-98-028 


PR-98-029 


PR-98-030 


PR-98-031 


PR-98-032 


PR-98-033 


PR-98-034 


Complainant 


Corel Corporation 


E.W. Consulting Services Corp. 


3M Canada Company 


Teknion Furniture System 


3M Canada Company 


Ferriby Marine 
Amdahl 
Giga-Tron Associates Ltd. 


Transpolar Technology Corporation 


SHL Systemhouse 


Marcomm Fibre Optics Inc. 


Atlantic Safety Centre 
M.D. Heat Techs Inc. 


Krista Dunlop & Associates 


Service Star Building Cleaning Inc. 


Spacesaver Corporation 


Doran Canadian Expo Consortium 


Valcom Ltd. 


Service Star Building Cleaning Inc. 


Polaris Inflatable Boats Canada Inc. 


Polaris Inflatable Boats Canada Inc. 


Keystone Supplies Company 


Date of Receipt of 
Complaint 


June 12 and July 14, 1998 


July 9, 1998 


July 21, 1998 


July 29, 1998 
August 7, 1998 


August 26, 1998 
August 28, 1998 
August 28, 1998 
September 10, 1998 


September 17, 1998 
September 24, 1998 


September 25, 1998 
September 28, 1998 


October 9, 1998 
October 23, 1998 


October 27, 1998 


November 2, 1998 


November 6, 1998 


November 17, 1998 


November 19, 1998 


November 19, 1998 


December 1, 1998 


Status/Decision 


Decision issued October 26, 1998 
Complaints valid 


Not accepted for inquiry/Not a designated 
entity 


Not accepted for inquiry/Not a potential 
supplier 


Complaint withdrawn 


Not accepted for inquiry/Not a designated 
contract 


Not accepted for inquiry/Late filing 
Complaint withdrawn 
Not accepted for inquiry/Late filing 


Not accepted for inquiry/Not a designated 
contract 


Not accepted for inquiry/No denial of relief 


Decision issued December 7, 1998 
Complaint not valid 


Abandoned while filing 


Decision issued December 3, 1998 
Complaint not valid 


Not accepted for inquiry/Late filing 


Decision issued January 22, 1999 
Complaint valid 


Decision issued January 11, 1999 
Complaint valid 


Decision issued February 12, 1999 
Complaint not valid 


Not accepted for inquiry/No reasonable 
indication of a breach 


Decision issued February 12, 1999 
Complaint not valid 


Decision issued March 8, 1999 
Complaint valid 


Decision issued March 8, 1999 
Complaint valid 


Accepted for inquiry 
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Disposition of Procurement Complaints (cont'd) 


File No. 


PR-98-035 
PR-98-036 


PR-98-037 
PR-98-038 
PR-98-039 
PR-98-040 
PR-98-041 
PR-98-042 
PR-98-043 


PR-98-044 


PR-98-045 
PR-98-046 
PR-98-047 
PR-98-048 
PR-98-049 
PR-98-050 
PR-98-051 
PR-98-052 
PR-98-053 
PR-98-054 
PR-98-055 
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Complainant 


Keystone Supplies Company 
Colebrand Limited 


ITS Electronics 
MIL Systems 
Wescam Inc. 


Cougar Aviation Limited 


Energy and Environmental Analysis, Inc. 


Discover Training Inc. 


NFC Canada Limited 


Ultimatrol Technologies Inc. 


Ruiter Construction Ltd. 

Deloitte & Touche Consulting Group 
Novell Canada, Ltd. 

Service Star Building Cleaning Inc. 
Malatest & Associates Ltd. 

Douglas Barlett Associates Inc. 
National Airmotive Corporation 
Marathon Management Company 
KPMG Consulting Services 
Mediascan 


Mx! Technologies Ltd. 


Date of Receipt of 


Complaint 


December 1, 1998 
December 7, 1998 


January 4, 1999 

January 5, 1999 

January 19, 1999 
January 22, 1999 
January 28, 1999 
February 1, 1999 
February 2, 1999 


February 2, 1999 


February 5, 1999 
February 8, 1999 
February 11, 1999 
February 16, 1999 
February 25, 1999 
March 1, 1999 
March 10, 1999 
March 11, 1999 
March 17, 1999 
March 22, 1999 
March 31, 1999 


Status/Decision 


Accepted for inquiry 


Not accepted for inquiry/Not a designated 
contract 


Accepted for inquiry 
Accepted for inquiry 
Accepted for inquiry 
Accepted for inquiry 
Complaint withdrawn 
Accepted for inquiry 


Not accepted for inquiry/No reasonable 
indication of a breach 


Not accepted for inquiry/No reasonable 
indication of a breach 


Accepted for inquiry 
Accepted for inquiry 
Accepted for inquiry 
Abandoned while filing 
Abandoned while filing 
Accepted for inquiry 
Accepted for inquiry 
Accepted for inquiry 
Not accepted for inquiry/Late filing 
Being filed 

Being filed 


TABLE 2 


Cases Before the Federal Court of Canada Between April 1, 1998, and March 31, 1999 


File No./ 
File No. Complainant Appellant Status 
PR-97-008 Symtron Systems Inc. |.C.S. International Code Fire Services Inc. A—/00—97 
Application dismissed 
PR-97-008 Symtron Systems Inc. Attorney General of Canada A—687—97 
Application dismissed 
PR-98-008 Jastram Technologies Inc. Jastram Technologies Inc. A—406—98 
PR-98-012 and Corel Corporation Attorney General of Canada A—696—98 
PR-98-014 
PR-98-043 NFC Canada Limited NFC Canada Limited T—S15—99 
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Introduction 


CHAPTER VII 


FINDING THE RIGHT PROCEDURAL BALANCE IN 
SIMA INQUIRIES 


The Tribunal is a quasi-judicial body which has rules and procedures similar 
to those of a court of law, but they are not quite as strict or formal. It is constituted 
in this way as a court of easy access, in part, so that large and small companies 
alike may readily and effectively avail themselves of the nghts that they have 
under SIMA to take and respond to trade action involving dumped and subsidized 
imports. 


Indeed, the size and complexity of cases which come before the Tribunal vary 
widely. There are cases brought by large, well-known Canadian firms, involving 
hundreds of millions of dollars in international trade, and cases brought by small, 
privately held firms, involving no more than a few hundred thousand dollars in 
trade. The former cases typically involve numerous parties, with each represented 
by legal teams from some of the largest firms in the country. The smaller cases 
typically involve few parties, not all of which may be represented by counsel. 


Clearly, the Tribunal’s stakeholders have widely different levels of 
understanding of the complexities of trade law and widely different levels of 
financial resources to apply to the exercise of their legal nghts. The challenge for 
the Tribunal, from a procedural standpoint, is to put in place a process that 
responds fairly, efficiently and effectively to the different needs and circumstances 
of all of its stakeholders. 


This procedural challenge requires the Tribunal to strike a balance between 
often conflicting pressures. For example, while the Tribunal may strive to 
streamline its procedures, to keep them simple and understandable and to keep 
costs down, the requirements of fairness and natural justice impose certain 
minimum requirements that some stakeholders may perceive as legalistic, 
complex and costly. Moreover, while the Tribunal strives to conduct an open and 
transparent process, it must at the same time ensure that there is no public 
disclosure of any party’s confidential information which could cause that party 
commercial harm. 


Achieving a proper balance of these opposing procedural demands requires 
constant vigilance and monitoring by the Tribunal. In this context, over the past 
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several years, the Tribunal has used a variety of consultative processes to obtain 
the views of its stakeholders on its existing procedures and proposed changes to 
those procedures. These include holding bi-annual meetings between the trade bar 
and the Tribunal; conducting surveys of stakeholders to obtain their views and 
opinions on procedural matters; and organizing workshops for stakeholders on 
specific procedural issues. 


Following feedback from its stakeholders, the Tribunal has made several 
adjustments to its inquiry procedures over the past few years. Generally speaking, 
the thrust of these changes was to improve the quality and flow of information that 
is collected and exchanged by the Tribunal and the parties in the period leading up 
to the hearings in inquires and reviews. The following section will describe the 
initiatives which the Tribunal has undertaken, the specific changes which have 
been made and the reasons for those changes. 


The Tribunal was established in 1989, as part of a reorganization of Canada’s 
trade institutions. Specifically, the Tnbunal replaced and took over the 
responsibilities of the Canadian Import Tribunal, the Tariff Board and the Textile 
and Clothing Board. The Tnbunal’s creation also coincided with the 
implementation of the Canada-United States Free Trade Agreement (the FTA) 
along with its unique and novel approach to trade dispute resolution - the 
binational panel appeal process. Under the binational panel appeal process, 
Tnbunal decisions in SIMA cases, which were reviewable by the Federal Court 
of Canada, could alternatively be appealed, by Canadian or US companies, to a 
binational panel of trade specialists. The binational panel mechanism was, of 
course, subsequently brought forward into NAFTA when the FTA was expanded 
to include Mexico. 


The new binational panel appeal process took little time to make its presence 
felt, as counsel were eager to test it out as an alternative appeal route. By the 
early 1990s, binational panels had rendered several major decisions on appeals of 
Tribunal anti-dumping and countervailing decisions. It was apparent from these 
early decisions that the binational panel appeal process had placed Canadian 
anti-dumping/countervailing inquiries under a heightened degree of scrutiny and 
oversight. At about the same time, the Tribunal’s inquiries were becoming more 
litigious, as parties, through their counsel, sought to assert their claims and nghts 
more aggressively than in the past. This increased litigation may have been 
prompted, at least to some extent, by the evolution of charter cases and other 
developments in Canadian administrative law. 


All of these developments contributed to altering the Tribunal’s operational 
environment in a way that tended to foster an increase in the length and 
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complexity of Tribunal hearings, a growth in the information burden on parties 
and a corresponding expansion in the size and complexity of the Tribunal’s 
inquiry record. In turn, these changes were accompanied by increasing costs for 
all participants. By 1994, the Tribunal recognized that the increasing, costs and 
complexity of its inquines, if not stemmed or reversed, could undermine the kind 
of accessibility that the Canadian anti-dumping/countervailing regime was 
intended to provide. While the concern over costs and complexity applied to all 
stakeholders, smaller companies with limited resources seemed especially 
vulnerable. Accordingly, in the fall of 1994, the Tnbunal established an internal 
committee to conduct a full review of Tribunal procedures in SIMA inquiries and 
reviews with a view to proposing ways and means of making the process less 
costly and more efficient, without compromising the principles of fairness and 
transparency. 


Over the next two years, the Tribunal prepared a number of discussion papers 
on proposed changes which were circulated to and discussed with stakeholders. 
In the fall of 1996, the Tribunal implemented a number of significant changes, 
ranging from those relating to scheduling and time management to those which 
addressed the way in which information is collected, exchanged and recorded in 
the Tnbunal’s inquines and reviews. 


In terms of scheduling and time management, the Tribunal decided that the 
key dates for the filing and distribution of information would be advanced so that 
parties would have more time to review material in advance of the hearing. New 
procedures were also announced for more strictly enforcing filing deadlines for 
questionnaires and submissions. The Tnbunal also decided that hearing schedules 
should be subject to shorter and stricter time limits. Beyond these scheduling and 
time management issues, there were other substantive changes relating to 
information collection and distribution, and protection of confidential information 
which are elaborated below. 


A first important change dealt with expanding the investigative activities of 
the Tribunal. More specifically, it was decided that the Tribunal would formally 
seek the input of parties in the design of the various manufacturer, importer, 
exporter and purchaser questionnaires which it used to gather key statistical and 
other information in SIMA inquiries and reviews. Although the Tribunal had 
sometimes, on an ad hoc basis, sought the views of parties in the past, the 
consultations which took place were generally limited to a specified narrow range 
of questionnaire issues. 


In formalizing and broadening the consultation process, the objective was to 
enable the Tribunal to customize its questionnaires to the particular issues and 
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information requirements of each case, having regard to the capabilities of the 
parties to provide the necessary information, in a timely manner, without undue 
burden. Consultations would also tend to reduce the likelihood of collecting 
redundant and unnecessary information. Moreover, it was felt that, in many 
instances where parties required information that would assist in the Tribunal’s 
inquiry or review, it would be more effective and efficient and, hence, less costly 
for the overall process if the Tribunal assumed responsibility, through its 
questionnaires, for gathering the information. 


A second significant change involved establishing a process for the orderly 
exchange of requests for information (RFIs) between parties prior to a hearing. 
Under the previous procedures, parties had usually sought additional information 
from each other in the period leading up to the hearing, but there were no set time 
frames or rules for these exchanges. As a consequence, there tended to be a 
continual, but unscheduled, flow of requests for information between parties 
throughout the inquiry. Furthermore, the problems which inevitably arose in 
connection with these exchanges had to be adjudicated by the Tribunal on an 
ad hoc basis. These exchanges and the related problems often spilled into 
hearings, disrupting and prolonging them. 


Under the proposed RFI procedures, specific time frames for the process 
were established, providing for the process to be completed well before the 
hearing. Specific rules were also created to govern the exchanges, including the 
manner and time frames within which the Tribunal would dispose of parties’ 
objections to RFIs. The proposals thus incorporated the RFI process into the 
Tribunal’s formal inquiry schedule in a way which, it was hoped, would improve 
the information base for the inquiry and, at the same, encourage shorter, more 
focused and less costly hearings. 


The above procedures were implemented by the Tribunal with the 
understanding that their effectiveness would be subject to ongoing monitoring and 
further consultation with stakeholders. After the new procedures were applied in 
the first few cases, it became apparent that there were certain problems which 
needed to be addressed. In particular, the Tribunal noted that the new RFI 
procedure had resulted almost immediately in a substantial increase in the scope 
and volume of information requests. Responding to these requests represented a 
substantial additional burden on parties. Moreover, while some of the information 
generated through the RFI process was useful, a significant proportion was of 
marginal or no relevance, in the Tribunal’s estimation. 


Following discussions with stakeholders, the Tnbunal concluded that the RFI 
process, as originally conceived, was too open ended and unsupervised in terms 


Confidentiality Issues 


Filing of Partial 
Documents 


of the scope and nature of the information that parties could request from each 
other. Accordingly, the Tribunal decided to control excessive requests by 
requiring parties to submit their questions first to the Tribunal for its 
consideration, together with an explanation as to why the question was relevant. 
Only those questions whose relevance the Tribunal accepted would be forwarded 
to parties for response, subject to any objections that parties might have, according 
to a specified objection procedure. In the cases heard subsequent to these 
amendments, the RFI process seems to have worked well in generating useful 
information without undue costs and burden on the parties, both in the Tribunal’s 
estimation and that of stakeholders that have provided feedback to the Tribunal. 


As often happens, changes in one area may have unintended or unanticipated 
effects in other areas. For example, while the RFI process enhanced the 
information base for inquiries, it also raised concerns about the confidentiality of 
some of the information provided. This was particularly true with respect to 
documents such as future-oriented company business plans and forecasts. These 
documents contained strategic information that parties felt could be extremely 
damaging to their commercial interests if they were disclosed to their competitors. 


As a result of these and other related confidentiality concerns, the Tnbunal 
re-examined its confidentiality procedures, over the past year, in consultation with 
its stakeholders. This re-examination will culminate with the issuing of a guideline 
and practice notice, in 1999, on the designation and use of confidential 
information in Tribunal proceedings. Currently, this guideline is under discussion 
with stakeholders. 


This guideline reaffirms the Tnbunal’s commitment to conducting transparent 
inquiries with as much information as possible on the public record. At the same 
time, it reiterates the importance which the Tribunal has always accorded to the 
protection of commercially sensitive information and summarizes the measures 
which are already in place to safeguard the legitimate confidentiality concerns of 
its stakeholders. However, the Tribunal recognizes that there 1s a need to adjust 
the existing balance between the opposing requirements of transparency and 
confidentiality. To this end, the draft guideline contains a number of initiatives. 


A Tribunal questionnaire or an RFI may sometimes ask parties to produce 
voluminous documents, including highly sensitive business plans and forecasts. 
In consultations with stakeholders, concerns were expressed not only over the 
risks of disclosure of commercially sensitive information but also over the costs 
and burdens of having to produce entire sets of documents, whether confidential 
or not, when only a small number of pages may be relevant or necessary in a 
particular case. 
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Allegations 


Accordingly, to address the issues of risk, burden and costs, the draft 
guideline announces a procedure whereby counsel who is being asked to provide 
information on a client’s behalf could request that counsel seeking the information 
view the material before filing, at an agreed upon location, to determine which, if 
any, of it is needed. The procedure envisages that parties will, at least initially, 
attempt to work out an agreement amongst themselves on the viewing and filing 
of documents. However, where such agreement is not possible, the Tnbunal, at a 
party’s request, will decide whether and how a viewing should take place before 
any documents are filed. 


To further safeguard confidential documents, the draft guideline also 
reiterates that, in certain circumstances, the Tribunal will agree to restrict access to 
the confidential file by certain persons, such as independent economic and 
financial experts. Without such restrictions, such persons, when retained by 
counsel to assist in case preparations, would be granted access to the full 
confidential file where they had given the required declarations and undertakings 
not to disclose confidential information. Where such restrictions were granted, the 
Tribunal would limit experts’ access to the confidential record only to that portion 
which is necessary for them to provide their advice and analysis. 


At the same time as announcing these new confidentiality safeguards, the 
draft guideline also contains a draft practice notice which conveys the Tribunal’s 
concems about an increase in the amount of information being designated as 
confidential in some of its inquiries. This has affected the Tribunal’s ability to put 
information on the public record and conduct hearings open to the public. It also 
undermines the Tribunal’s ability to issue reasons for decision which publicly 
disclose all relevant information relied upon by 1t when coming to its decisions. 


Accordingly, the draft practice notice reminds parties of their obligation to 
provide non-confidential summaries of information that they wish to designate as 
confidential. It also notes the Tribunal’s authority to disregard such information 
where parties are unable, if challenged, to show that the confidentiality designation 
is justified. To assist persons and counsel in deciding what information can be 
designated confidential, the notice goes on to provide a non-exhaustive list of the 
type of information that has typically been considered to be public. 


The draft practice notice also addresses the issue of account-specific injury 
allegations which frequently contain sensitive information. While recognizing the 
confidential nature of these allegations, the Tribunal indicates that the 
requirements of fairness and natural justice oblige a certain minimum amount of 
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information to be disclosed to the person against whom the allegation is made, in 
order for that person to respond effectively. This information includes the name of 
the account or customer, the product in issue, the date of the event and the source 
of the product. The notice advises parties that failure to make such disclosure 
could result in the Tnbunal not taking the injury allegation into account or giving 
less weight to the allegation. 


Over the past few years, the Tnbunal has made numerous adjustments to its 
SIMA inquiry and review procedures in close consultation with stakeholders. The 
changes made reflect the Tnbunal’s commitment to facilitating access to the 
system for all stakeholders by reducing costs, burden and complexity without 
compromising fairness. As well, they embody the Tribunal’s determination to 
ensure confidence and security in the system through effective protection of 
confidential information, while still maintaining the highest possible degree of 
openness and transparency in its inquiries and reviews. 


The next two years also promise to be a period of transition, as the SIMA 
legislative changes outlined in Chapter II are implemented. In addition to the 
amendments made to the Tnbunal’s Rules of Procedure, this will require further 
amendments to existing procedures. The Tribunal will apply the changes in the 
same spirit of cooperation with stakeholders that has characterized past changes. 
Some of the changes arising from the legislative amendments will allow the 
Tribunal to be more efficient in its operations. Others will pose a challenge to 
ensure that they do not increase the cost of proceedings. The Tribunal is confident 
that the procedural framework that it now has in place will enable it to meet this 
challenge effectively and maintain a cost-effective access to SIMA proceedings. 
Moreover, the Tribunal will carry forward the same degree of commitment and 
determination to the principles of access, fairness, security and transparency that 
have been, and will remain, the hallmarks of its procedures. 
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PUBLICATIONS 


Textile Reference Guide 


An Inquiry in the Importation of Dairy Product Blends Outside the Coverage of 
Canada's Tariff-rate Quotas 


Annual Report for the Fiscal Year Ending March 31, 1998 
Procurement Review Process: A Descriptive Guide 
Textile Reference: Annual Status Report 

Vol. 10, Nos. 1 - 4 


A brochure and a series of documents designed to inform the public of the 
work of the Tnbunal are available. They include: 

e Introductory Guide on the Canadian International Trade Tribunal 

e Information on Appeals from Customs, Excise and SIMA Decisions 

e = Information on Dumping and Subsidizing Inquiries and Reviews 

e = Information on Textile Tariff Investigations 

e = /nformation on Procurement Review 

e = Jnformation on Import Safeguard Inquiries and Measures 


e Information on Economic, Trade and Tariff Inquiries 


Publications can be obtained by contacting the Secretary, Canadian International Trade Tribunal, Standard Life 
Centre, 333 Laurier Avenue West, Ottawa, Ontario K1A OG7 (613) 993-3595 or they can be accessed on the 
Tribunal’s Web site. 


as 


: 7 7 
: ee 
S 
' 
a : = i i > a pf “f : 
=e. - ¥ . y rege 7 
spun ich ees ‘cena parce’ cs ao sf 
“ee eet tae. « ghavat) 
4 sa 
‘ oi x . 7 
. 4 7 .) - he A . 
~O} lirtredl eho os lee ott seT pore A tec oh 
,* 
avin ) Bhd) gas Ae aces ar WQoAae aes 
: a ¢ 6 > 
vs Lea. RTA, “ere a Fe? 
‘e 
X 
a — F 
we “a 
% 
mo 
| 2 
} bi tase f ase aD Sy eee & et a 
ah) fou = ‘ he "4 rn (eee j A treo 
Wan id ; } Oh 7.3 Fee ia Ores, ad 
14 . MU a oes \ ] ol, rile f ’ 
- \ ; 7 ye = 
i ] oS 4 vt ate - 
rey or z { tole Veq > 
5 Li hiss ph worl, ¢ 
Ns 
a | 
4 . 4 ator ¥ 
~ — 
we) pares. ih eas OTe Sa ae 
waheg _ mA) OF tise a | = 
; ae ga 
t “4 e : 
f f aa 
i 
f 
a ; - 
- ‘} a 4 
= — ca — mt ong tee ele 
i 


CANADIAN 


fae §=£ANNUAL REPORT — 
: 1999-2000 _ : 


FOR THE FISCAL YEAR ENDING 
MARCH 31, 2000 


May 2000 


ANNUAL REPORT 


FOR THE FISCAL YEAR ENDING 


MARCH 31, 2000 
JN Pa *, ; 
[ JUL 26 2000 
\G. oh 
\ ¢. 
Canadian 
International 


Trade Tribunal 


© Minister of Public Works and Government Services Canada 2000 


Cat. No. F40-2000E 

ISBN 0-662-28789-4 
ISSN 0846-6629 

Accessible on the Tribunal’s Web site 
at www.citt.gc.ca 
Exemplaires en francais aussi disponibles 
sur le site Web du Tnbunal 

au www.tcce.gc.ca 


CANADIAN | aS | TRIBUNAL CANADIEN 
INTERNATIONAL wt| DU COMMERCE 
TRADE TRIBUNAL | “*" | EXTERIEUR 
CHAIRMAN PRESIDENT 
May 31, 2000 


The Honourable Paul M. Martin, P.C., MP. 
Minister of Finance 

House of Commons 

Ottawa, Ontario 

KIA 0A6 


Dear Minister: 

I have the honour of transmitting to you, for tabling in the House of Commons, pursuant to 
section 41 of the Canadian International Trade Tribunal Act, the Annual Report of the Canadian 
International Trade Tribunal for the fiscal year ending March 31, 2000. 


Yours smicefely, 


! peal 


User | 
Pierr Gosselin 
me 
333 Laurier Avenue West 333, avenue Laurier ouest 
Ottawa, Ontario K1A 0G7 Ottawa (Ontario) K1A 0G7 


(613) 990-2452 Fax (613) 990-2439 (613) 990-2452 Téléc. (613) 990-2439 


=o 
7 Oe a ee a 
er, 
° eth 
* é i =" 
hy : i} ce 7 
7 i 
a 


bree Pat hy ‘is 


he 


ie mn hs i : Voge Baie 
uf NingeDAy worth mich wy salts wd ev yee =) ee Dn en ae | 
“aufenc a o Tones Necirwad vir. cocoa sham lewetitornt ewsiiviews) sells fag Ha a: 
i ye ARE ik na? ota ier et ot 10! lool aber tg aS 


~ 


#9 , Rome ny" 4 } ~ _ ; 


- ih ah ‘ } c™s 
7 ame 1 aa \ A 
ily . 7 . \ = 
PB cA 
se Anal 2° SM 
= = = 
EAS 2 
: ' 
. ad 0 Loe 
inert of Pais Wars op itgvaerredt Be Serene Gaya BARD < ee 
ee 
" ei “ : ; ry, 
RARER oe 
: REAPER 2s J, 
w rl 
= ; * 
7 , in es yy 


Chapter | 


Chapter Il 


Chapter Ill 


Chapter IV 


Chapter V 


Chapter VI 


Chapter VII 


TABLE OF CONTENTS 


Tnbunal Highlights in Fiscal Year 1 
Mandate, Organization and Activities of the Tnbunal 5 
Dumping and Subsidizing Injury Inquiries and Reviews 1] 
Appeals p35 | 
Economic, Trade, Tanff and Safeguard Inquiries 39 
Procurement Review 51 
SIMA Amendments: Inquiries and Reviews 61 


Tribunal Publications 67 


* 


a ea: . os : ; ; an P| ay r 7 " 
warren hee ancien ergs yuibtbiadud inese grictnentT a 
=i re 


ern 


| 

i = : 4 

: 3h Swuatiee hag Foe? duel siecoeen dy | 
a] reese ; f 7° f= 

: Se re 
: ; 

owe R pryrieeccty . 

; 

% : ) a 

arched fim saiyapnl gaseiremA AMIP 

o j 
4 

I 


: ; Sarenigseontetie] Leryn itT 


Chapter | 


Chapter Il 


Chapter Ill 


Chapter IV 


Chapter V 


Chapter VI 


LIST OF TABLES 


Tnbunal’s Caseload in Fiscal Year 


Organization 
Legislatrve Mandate of the Tribunal 


Findings Issued Under Section 43 of SIMA and Inquiries Under 
Section 42 of SIMA in Progress at Year End 

Orders Issued Under Section 76 of SIMA and Reviews in Progress 
at Year End 

SIMA Findings and Orders in Force as of March 31, 2000 

SIMA Cases Before the Federal Court of Canada or a Binational Panel 


Decisions on Appeals 

Appeal Decisions 

Tribunal Decisions Appealed to the Federal Court of Canada 
Appeal Decisions of the Federal Court of Canada 


Disposition of Requests for Tariff Relief 
Disposition of Reviews of Tariff Relief Recommendations 
Tariff Relief Recommendations in Place 


Summary of Procurement Review Activities 
Disposition of Procurement Complaints 
Procurement Cases Before the Federal Court of Canada 


te ship bie ANB wine? a 
be | = hal 1s shmtegtias ANG Senet | 
E zeorgard tm acai br Bhdle 30 At meaeed aaah 
é | a ) hal es¥ as 
bs Ot | duit bre cceursabgianbds aekbipiies 
en! st nnotteniG x nt ee SAY ah Sri tounla FAVE 


ie a 
“4 


es . kt: a meat ie H . ; 
és) io ruck) vars Sh a neta pasta bender | 
eae be Med lezclve T ott tex wei) age: 


' 
i. - 
s : - a 7 
7 : di 
: 


r 


a 
! 


- 2 f Ast Hine a meg Md So eae, | { 77 | 
ae pegboard Piet ip serve Ay NAA)» _ 


Soatt o? eopinateewcae tila Firm T | | a 


g 
oe 


” 


naUiVIRGA, Veni yoS noite agort CHEE | IV Vigan? 
amdarak) tear acnr}o sothexi | 
Raa) o> yak Sora uel sae wos ohngrraieat ee : 
t 
| 
i ) q 
| : 
| : 2 “y 
' oh ro) re 
1 =I 5 _ 
a ; t 
Es 7 > ok 
yr 
{ a ie = = a 
— t os oe a : . - 
ene as Rae (yn? <— 
- a rT > 7 - 7 
7 7 : oe Alva eye tay on in aa 
. fee Pa we 
, ; ory ie a, a 7 


Members 


CHAPTER | 
TRIBUNAL HIGHLIGHTS IN FISCAL YEAR 


On July 5, 1999, Mr. Zdenek Kvarda began his term as Member of the 
Canadian International Trade Tribunal (the Tribunal). From 1986 to 1998, 
Mr. Kvarda was President and Chief Executive Officer of Aluminum Star 
Products Limited, one of Canada’s finest manufacturers of architectural signage 
products. In 1991, he was presented with the Award of Merit for Outstanding 
Business Achievement by the Ontario Chamber of Commerce. Mr. Kvarda 
occupied various positions with the Eastern Ontario Development Corporation, 
including the position of Chair. As well as serving as Director of the Ontario 
Development Corporation, Mr. Kvarda was the founding President of the 
Belleville Junior Chamber of Commerce, the President and District President of 
the Ontario Junior Chamber of Commerce and Director of the Canadian Junior 
Chamber of Commerce. 


On November 15, 1999, Mr. James Angus Ogilvy began his term as Member 
of the Tribunal. Prior to his appointment, Mr. Ogilvy was the Director, Internal 
Trade, with Alberta Intergovernmental and Aboriginal Affairs and also served as 
Alberta’s Internal Trade Representative. Previously, he was the Director, Planning 
and Policy Development for the Alberta Liquor Control Board. Mr. Ogilvy was the 
Senior Editor, Humanities, of the Canadian Encyclopedia, as well as the 
Manuscript Editor of the Dictionary of Canadian Biography. He was also a lecturer 
at Bishop’s University and Victoria College, University of Toronto. 


On June 1, 1999, Mr. Arthur B. Trudeau began his term as temporary 
Member of the Tribunal. Until March 31, 1998, Mr. Trudeau was a Vice-Chair of 
the Tribunal. Prior to joining the federal government in 1971, he held managerial 
positions in accounting and finance with DuPont of Canada Ltd. He has held 
positions with the Department of Regional Economic Expansion and was the 
Secretary of the Anti-dumping Tribunal and of its successor, the Canadian Import 
Tribunal. In 1988, Mr. Trudeau was appointed to the position of Member of the 
Canadian Import Tribunal. He was a Member of the Tribunal starting in 
December 1988 and was appointed to the position of Vice-Chair on 
January 1, 1992. 


During the fiscal year, the term of Ms. Anita Szlazak as Member of the 
Tribunal expired. The Tribunal would like to take this opportunity to recognize 
Ms. Szlazak’s valuable contribution to the Tribunal’s work. 
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In the fiscal year, the Tribunal issued four findings following injury inquiries 
under section 42 of the Special Import Measures Act (SIMA) and seven orders 
following reviews under section 76. At the end of the year, there were two 
inquiries and five reviews in progress. 


Legislative amendments to SIMA and the Canadian International Trade 
Tribunal Act (CITT Act) will come into force on April 15, 2000. These 
amendments will bring changes to the jurisdiction, procedures and processes of 
the Tribunal. 


In order to familiarize stakeholders with those changes, the Tnbunal will 
issue a Series of interim guidelines dealing with preliminary injury inquiries, 
public interest inquiries, interim reviews and expiry reviews. These documents 
will be available on the Tribunal’s Web site (www. citt.gc.ca). Chapter VII of this 
report describes how the Tribunal will conduct each of those proceedings under 
the new regime. 


During the fiscal year, the Tribunal issued six reports to the Minister of 
Finance concerming requests for tariff relief. In addition, the Tnbunal’s fifth 
annual status report on the investigation process was submitted to the Minister of 
Finance on January 27, 2000. 


The Tribunal issued decisions on 64 appeals from decisions of the 
Department of National Revenue (Revenue Canada) (now the Canada Customs 
and Revenue Agency [CCRA]) made under the Customs Act and the Excise Tax 
Act. On November 1, 1999, the CCRA was established to carry out the mandate 
of Revenue Canada. 


The Tribunal received 53 complaints during the fiscal year. The Tribunal 
issued 26 written determinations of its findings and recommendations. Eleven of 
these determinations related to cases that were in progress at the end of fiscal 
year 1998-99. In 14 of the 26 written determinations, the complaints were 
determined to be valid or valid in part. 


Access to 
Tribunal Notices, 
Decisions and 
Publications 


Rules of 
Procedure 


Meeting Statutory 
Deadlines 
(Timeliness) 


Tribunal notices and decisions are published in the Canada Gazette. Those 
relating to procurement complaints are also published in Government Business 
Opportunities. 


The Tribunal’s Web site provides an exhaustive repository of all Tnbunal 
notices, decisions and publications, as well as other information relating to the 
Tribunal’s current activities. The Tribunal alerts subscribers of each new posting 
on its Web site. This service is available on request free of charge. 


The Tribunal has completed its review of the Canadian International Trade 
Tribunal Rules (Rules of Procedure). The purpose of the review was to eliminate 
unnecessary rules, to increase efficiency and transparency and to preserve 
fairness. Procedures have been modified to reflect technological changes. The 
review also allowed the Tribunal to incorporate new rules to accommodate 
legislative amendments to SIMA and the CITT Act that will come into effect on 
April 15, 2000. The revised Rules of Procedure will be published in the 
April 26, 2000, edition of the Canada Gazette, Part II, and will come into effect 
on April 15, 2000. 


All the Tnbunal inquiries were completed on time, and decisions were issued 
within the statutory deadlines. For appeals of CCRA decisions that are not subject 
to statutory deadlines, the Tnbunal usually issues, within 120 days of the hearing, 
a decision on the matter in dispute, including the reasons for its decision. 


Tribunal’s Caseload in Fiscal Year 


Cases Brought 
Forward from Cases Decisions/ Cases Cases 
Previous Received in Reports Withdrawn/ Outstanding 
Fiscal Year Fiscal Year Total Issued Not Initiated (March 31, 2000) 
SIMA ACTIVITIES 
References (Advice) - S 3 3 - - 
Inquiries 3 4 7 4 1 Ze 
Public Interest Requests - 1 1 1 - - 
Requests for Review - - - - - - 
Expiries' = 9 9 6 3 2 
Reviews S 6 11 vf - 4 
APPEALS 
Customs Act 159 67 226 59 54 113 
Excise Tax Act 173 23 196 5 SO 136 
SIMA 35 29 64 a2 §3 a} 
Total 367 119 486 64 172 250 
ECONOMIC, TRADE, 
TARIFF AND 
SAFEGUARD INQUIRIES 
Textile Reference 
Requests for Tariff Relief ‘9 8 23 8 10 3 
Expiries' 1 : 1 1 - 3 
Reviews 1 - 1 1 - - 
Economic, Trade and 
Tariff-Related Matters - - - . - - 
PROCUREMENT REVIEW 
ACTIVITIES 
Complaints 15 53 68 ie 32 9 


1. Asaresult of a different method of reporting expiries, the first column refers to expiries for which decisions had not been made prior to the 
end of the previous fiscal year. The fourth column refers to decisions to review. 

2. The Tribunal actually issued 6 reports to the Minister of Finance which related to 8 requests for tariff relief. 

3. The Tribunal actually issued 26 written determinations which related to 27 procurement complaints. 


Introduction 


Mandate 


CHAPTER Il 


MANDATE, ORGANIZATION AND ACTIVITIES OF 
THE TRIBUNAL 


The Tribunal is an administrative tribunal operating within Canada’s trade 
remedies system. It is an independent quasi-judicial body that carries out its 
statutory responsibilities in an autonomous and impartial manner and reports to 
Parliament through the Minister of Finance. 


The main legislation governing the work of the Tribunal is the CITT Act, 
SIMA, the Customs Act, the Excise Tax Act, the Canadian International Trade 
Tribunal Regulations (CITT Regulations), the Canadian International Trade 
Tribunal Procurement Inquiry Regulations and the Tribunal’s Rules of 
Procedure. 


The Tribunal’s primary mandate is to: 


e conduct inquiries into whether dumped or subsidized imports have 
caused, or are threatening to cause, material injury to a domestic industry; 


e hear appeals of decisions of the CCRA made under the Customs Act, the 
Excise Tax Act and SIMA; 


e conduct inquiries into complaints by potential suppliers concerning 
federal government procurement that 1s covered by the North American 
Free Trade Agreement (NAFTA), the Agreement on Internal Trade (AIT) 
and the World Trade Organization (WTO) Agreement on Government 
Procurement (AGP); 


e conduct investigations into requests from Canadian producers for tariff 
relief on imported textile inputs that they use in their production 
Operations; 


e conduct safeguard inquiries into complaints by domestic producers that 
increased imports are causing, or threatening to cause, serious injury to 
domestic producers; and 


e conduct inquiries and provide advice on such economic, trade and tariff 
issues as are referred to the Tnbunal by the Governor in Council or the 
Minister of Finance. 


Method of 
Operations 


Membership 


Organization 


Consultations 


In carrying out most of its responsibilities, the Tnbunal conducts inquiries 
with hearings that are open to the public. These are normally held in Ottawa, 
Ontario, the location of the Tribunal’s offices, although hearings may also be held 
elsewhere in Canada, 1n person or through videoconferencing facilities. The 
Tribunal has rules and procedures similar to those of a court of law, but not quite 
as formal or strict. The CITT Act states that hearings, conducted generally by a 
panel of three members, should be carried out as “informally and expeditiously” 
as the circumstances and considerations of fairness permit. The Tribunal has the 
power to subpoena witnesses and require parties to submit information. The 
CITT Act contains provisions for the protection of confidential information. Only 
independent counsel who have filed declarations and confidentiality undertakings 
may have access to confidential information. 


The Tribunal’s decisions may be reviewed by or appealed to, as appropriate, 
the Federal Court of Canada and, ultimately, the Supreme Court of Canada, or a 
binational panel under NAFTA, in the case of a decision affecting U.S. and/or 
Mexican interests in SIMA. Governments that are members of the WTO may 
challenge some of the Tribunal’s decisions before a dispute settlement panel 
under the WTO Understanding on Rules and Procedures Governing the 
Settlement of Disputes. 


The Tribunal may be composed of nine full-time members, including a 
Chairman and two Vice-Chairs, who are appointed by the Governor in Council 
for a term of up to five years that is renewable one time. A maximum of 
five additional members may be temporarily appointed. The Chairman is the 
Chief Executive Officer responsible for the assignment of members and for the 
management of the Tribunal’s work. Members come from a variety of 
educational backgrounds, careers and regions of the country. 


Members of the Tribunal, currently 8 in number, are supported by a 
permanent staff of 86 people. Its principal officers are the Secretary, responsible 
for corporate management, relations with the public, dealings with other 
government departments and other governments, and the court registrar functions 
of the Tribunal; the Executive Director, Research, responsible for the 
investigative portion of the inquiries, for the economic and financial analysis of 
firms and industries and for other fact finding required for Tribunal inquiries; and 
the General Counsel, responsible for the provision of legal services to the 
Tribunal. 


The Tribunal, through the Tnbunal/Canadian Bar Association Bench and Bar 
Committee, provides a forum to promote discussion on issues of importance with 


Amendments to 
the Tribunal’s 
Rules of 
Procedure 


the bar. The committee also includes representatives from the trade consulting 
community. The Tribunal consults with the bar and representatives of industries 
and others that appear or that are likely to appear before the Tribunal to exchange 
views on new procedures being considered by the Tribunal prior to their 
distribution as guidelines or practice notices. The Tribunal also briefs federal 
government departments and trade associations on its procedures. 


Bill C-35, amending SIMA and the CITT Act, received Royal Assent on 
March 25, 1999, and will be proclaimed into force on Apmnl 15, 2000. The 
amendments to the Tribunal’s Rules of Procedure flow from the amendments to 
SIMA and the CITT Act. 


The changes to the Tribunal’s Rules of Procedure deal pnmarily with five 
areas: (1) notice provisions; (2) exchange of information between the Tribunal 
and the CCRA; (3) procedures governing the conduct of interim and expiry 
reviews of orders and findings; (4) disclosure of confidential information to 
counsel and expert witnesses; and (5) public interest. 


The amended Rules of Procedure maintain the basic framework, and the 
changes are intended to provide comprehensive and transparent guidance to those 
appearing before the Tribunal. Their aim is also to facilitate fair and efficient 
Tribunal proceedings. The changes include: 


e the establishment of a process for the trmely and comprehensive exchange 
of information between parties before a hearing by way of requests for 
information; 


e the establishment of earlier filing deadlines for certain types of 
documents, such as subpoenas and expert witness reports; 


e the possibility of filing and serving documents by electronic transmission; 


e the possibility of using three types of hearings, that is, oral hearings, 
hearings by way of written submissions and electronic hearings; and 


e the defining of procedures for a less formal application process for parties 
to obtain direction and rulings of the Tribunal on specific matters, such as 
the filing and communication of confidential information, late 
submissions, postponements and adjournments. 


Organization 


CHAIRMAN 


Pierre Gosselin 


VICE-CHAIRS 


Raynald Guay 
Patricia M. Close 


MEMBERS 


Anita Szlazak* 
Peter F. Thalheimer 
Richard Lafontaine 
Zdenek Kvarda 
James A. Ogilvy 
Arthur B. Trudeau** 


SECRETARIAT 
Secretary 
Michel P. Granger 
RESEARCH BRANCH 
Executive Director of Research 
Ronald W. Erdmann 
LEGAL SERVICES BRANCH 


General Counsel 
Gerry Stobo 


* Term expired during the fiscal year 
** Temporary Member 


Legislative Mandate of the Tribunal 


Section 


CITT Act 
18 

19 

19.01 

19.02 


20 


23 


23(1.01) and (1.02) 


30.08 and 30.09 


30.11 


Authority 


Inquiries on Economic, Trade or Commercial Interests of Canada by Reference from the Governor in Council 
Inquiries Into Tariff-related Matters by Reference from the Minister of Finance 

Safeguard Inquiries Concerning Goods Imported from the United States and Mexico 

Mid-term Reviews of Safeguard Measures and Report 


Safeguard Inquiries Concerning Goods Imported Into Canada and Inquiries Into the Provision, by Persons 
Normally Resident Outside Canada, of Services in Canada 


Safeguard Complaints by Domestic Producers 


Safeguard Complaints by Domestic Producers Concerning Goods Imported from the United States and 
Mexico 


Safeguard Measures 


Complaints by Potential Suppliers in Respect of Designated Contracts 


SIMA (Anti-dumping and Countervailing Duties) 


33, 34, 35 and 37 


42 


4 


44 


4 


61 


76 


76.1 


89 


Advice to Commissioner 

Inquiries With Respect to Injury Caused by the Dumping and Subsidizing of Goods 

Findings of the Tribunal Concerning Injury 

Recommencement of Inquiry (on Remand from the Federal Court of Canada or a Binational Panel) 
Public Interest 


Appeals of Re-determinations of the Commissioner Made Pursuant to Section 59 Concerning Whether 
Imported Goods are Goods of the Same Description as Goods to which a Tribunal Finding Applies, Normal 
Values and Export Prices or Subsidies 


Reviews of Findings of Injury Initiated by the Tribunal or at the Request of the Commissioner or Other 
Interested Persons 


Reviews of Findings of Injury Initiated at the Request of the Minister of Finance 


Rulings on Who is the Importer 


Legislative Mandate of the Tribunal (cont'd) 


Section Authority 

Customs Act 

67 Appeals of Decisions of the Commissioner Concerning Value for Duty and Origin and Classification of 
Imported Goods 

68 Appeals to the Federal Court of Canada 

70 References of the Commissioner Relating to the Tariff Classification or Value for Duty of Goods 

Excise Tax Act 

81.19, 81.21, 81.22, Appeals of Assessments and Determinations of the Minister of National Revenue 


81.23, 81.25 and 81.33 
81.32 Requests for Extension of Time for Objection or Appeal 


Softwood Lumber Products Export Charge Act 


18 Appeals of Assessments and Determinations of the Minister of National Revenue 
Energy Administration Act 
is Declarations Concerning the Amount of Oil Export Charge 


10 


The Process 


Inquiries 


CHAPTER III 


DUMPING AND SUBSIDIZING INJURY INQUIRIES 
AND REVIEWS 


Under SIMA, Canadian producers may have access to anti-dumping and 
countervailing duties to offset unfair and injurious competition from goods 
exported to Canada: 


e at prices lower than sales in the home market or lower than the cost of 
production (dumping), or 


e that have benefited from certain types of government grants or other 
assistance (subsidizing). 


The determination of dumping and subsidizing 1s the responsibility of the 
CCRA. The Tribunal determines whether such dumping or subsidizing has 
caused “material injury” or “retardation” or 1s threatening to cause material injury 
to a domestic industry. 


A Canadian producer or an association of Canadian producers begins the 
process of seeking relief from alleged injurious dumping or subsidizing by 
making a complaint to the Commissioner of the CCRA. The Commissioner may 
then initiate a dumping or subsidizing investigation leading to a preliminary and 
then a final determination of dumping or subsidizing. The Tribunal commences 
its inquiry when the Commissioner issues a preliminary determination of 
dumping. The CCRA levies provisional duties on imports from the date of the 
preliminary determination of dumping. 


When it commences an inquiry, the Tnbunal seeks to make all interested 
parties aware of the inquiry. It issues a notice of commencement of inquiry that is 
published in the Canada Gazette and forwarded to all known interested parties. 


In conducting inquiries, the Tribunal requests information from interested 
parties, receives representations and holds public hearings. Parties participating in 
these proceedings may conduct their own cases or be represented by counsel. The 
Tribunal staff carries out extensive research for each inquiry. The Tnbunal sends 
questionnaires to domestic manufacturers, importers and purchasers and to 
foreign producers. Questionnaire responses are the primary source of information 
for staff reports. These reports focus on the factors that the Tnbunal considers in 
arriving at decisions regarding material injury or retardation or threat of material 
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Advice Given 
Under Section 37 
of SIMA 


iz 


injury to a domestic industry. The reports become part of the case record and are 
made available to counsel and parties. Confidential or business-sensitive 
information is protected in accordance with provisions of the CITT Act. Only 
independent counsel who have filed declarations and confidentiality undertakings 
may have access to such confidential information. 


The CITT Regulations prescribe factors that the Tribunal may consider tn its 
determination of whether the dumping or subsidizing of goods has caused 
material injury or retardation or is threatening to cause material injury to a 
domestic industry. These factors include, among others, the volume of dumped or 
subsidized goods, the effects of the dumped or subsidized goods on prices and the 
impact of the dumped or subsidized goods on production, sales, market shares, 
profits, employment and utilization of production capacity. 


The Tribunal holds a public hearing about 90 days after the commencement 
of the inquiry. At the public hearing, domestic producers attempt to persuade the 
Tribunal that the dumping or subsidizing of goods has caused material injury or 
retardation or is threatening to cause material injury to a domestic industry. 
Importers and exporters challenge the domestic producers’ case. After 
cross-examination by parties and examination by the Tnbunal, each side has an 
opportunity to respond to the other’s case and to summarize its own. In many 
inquiries, the Tribunal calls witnesses who are knowledgeable about the industry 
and market in question. Parties may also seek exclusions from a Tribunal finding 
of material injury or retardation or threat of material injury to a domestic industry. 


The Tribunal must issue its finding within 120 days from the date of the 
preliminary determination by the Commissioner. The Tribunal has an additional 
15 days to issue a statement of reasons explaining its finding. A Tribunal finding 
of material injury or retardation or threat of material injury to a domestic industry 
is the legal authority for the imposition of anti-dumping or countervailing duties 
by the CCRA. 


When the Commissioner decides not to initiate a dumping or subsidizing 
investigation because there 1s no reasonable indication of injury, the 
Commissioner or the complainant may, under section 33 of SIMA, refer the 
matter to the Tribunal for an opinion as to whether or not the evidence before the 
Commissioner discloses a reasonable indication that the dumping or subsidizing 
has caused material injury or retardation or is threatening to cause material injury 
to a domestic industry. When the Commissioner decides to initiate an 
investigation, a similar recourse is available to the Commissioner or any person or 
government under section 34 of SIMA. The same recourse is available under 
section 35 of SIMA, if the Commissioner terminates an investigation because of 
insufficient evidence of injury. 


Inquiries 
Completed in the 
Fiscal Year 


Certain Stainless 
Stee! Round Bar 


NQ-98-003 
Finding: 


Injury 
(June 18, 1999) 


Section 37 of SIMA requires the Tribunal to render its advice within 30 days. 
The Tribunal makes its decision, without holding a public hearing, on the basis of 
the information before the Commissioner when the decision regarding initiation 
was reached. 


The Tribunal issued three advices during the fiscal year. They concerned 
Certain Iodinated Contrast Media (Reference No. RE-99-001), Certain Hot-rolled 
Carbon Steel Plate (Reference No. RE-99-002) and Certain Household 
Appliances (Reference No. RE-99-003). In each of the three cases, the Tribunal 
concluded that the evidence before the Commissioner disclosed a reasonable 
indication that the dumping had caused material injury or was threatening to 
cause material injury to a domestic industry. The first two cases subsequently 
proceeded to inquiries under section 42 of SIMA before the end of the fiscal year. 


The Tribunal completed four inquiries under section 42 of SIMA in the fiscal 
year. They concemed Certain Stainless Steel Round Bar (Inquiry 
No. NQ-98-003), Certain Flat Hot-rolled Carbon and Alloy Steel Sheet Products 
(Inquiry No. NQ-98-004), Certain Cold-rolled Steel Sheet Products (Inquiry 
No. NQ-99-001) and Certain Concrete Reinforcing Bar (Inquiry 
No. NQ-99-002). In 1998, the Canadian markets for these products were 
estimated to be approximately $30 million, $2.8 billion, $1.1 billion and 
$290 million respectively. On April 14, 1999, following the acceptance of an 
undertaking by the Deputy Minister of National Revenue (the Deputy Minister), 
the Tribunal suspended its inquiry in Certain Filter Tipped Cigarette Tubes 
(Inquiry No. NQ-98-002). 


This inquiry involved dumped imports from the Republic of Korea (Korea). 
The sole domestic producer was Atlas Specialty Steels, A Division of Atlas Steels 
Inc. (Atlas). 


This was the second inquiry during a 12-month period concerning the 
dumping of stainless steel round bar. In Inquiry No. NQ-98-001, the Tnbunal 
made a finding of material injury respecting stainless steel round bar originating 
in or exported from the Federal Republic of Germany (Germany), France, India, 
Italy, Japan, Spain, Sweden, Tatwan and the United Kingdom. In its statement of 
reasons, the Tribunal advised the Deputy Minister, under section 46 of SIMA, 
that, based on the evidence before it, certain stainless steel round bar onginating 
in or exported from Korea was being dumped in the Canadian market and that the 
dumping was threatening to cause injury to the domestic industry. Subsequent to 
this advice, on November 16, 1998, Atlas filed a dumping complaint with the 
Deputy Minister respecting certain stainless steel round bar from Korea, and the 
Deputy Minister initiated an investigation. 
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Certain Flat Hot-rolled 


Carbon and Alloy 


Steel Sheet Products 
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NQ-98-004 


Finding: 
Injury 
(July 2, 1999) 


In the previous case, dumping from the nine named countries had caused 
Atlas to lose sales and market share and had forced it to lower prices, which led to 
reduced revenues and lost profits. In the current case, Atlas had benefited from the 
injury finding against the nine named countries, as it was able to increase its sales 
volume and market share. However, it continued to face competition from low 
price offerings from Korea and other countries. Consequently, Atlas was forced to 
continue discounting its prices and suffered injury in the form of price erosion. 

In addition, Atlas was unsuccessful in its attempt to increase prices in order to 
recover some of the losses that it had incurred earlier. The Tribunal, therefore, 
also found injury in the form of price suppression. After consideration of all 
relevant factors, the Tribunal was satisfied from the evidence that Korean imports 
materially injured the domestic industry. 


This inquiry involved dumped imports from France, Romania, the Russian 
Federation and the Slovak Republic. There were five Canadian producers of 
hot-rolled steel sheet: Stelco Inc. (Stelco) of Hamilton, Ontario; Dofasco Inc. 
(Dofasco) of Hamilton; Algoma Steel Inc. (Algoma) of Sault Ste. Marie, Ontario; 
IPSCO Inc. of Regina, Saskatchewan; and Ispat Sidbec Inc. (Ispat) of Montréal, 
Quebec. Several importers and end users, as well as exporters from France, 
Romania and the Russian Federation, participated in the inquiry. 


The full impact of the substantial quantities of dumped imports on prices 1n 
the market became apparent in the fourth quarter of 1998 and in the first quarter 
of 1999, as the domestic industry’s production capacity utilization declined. In the 
third quarter of 1998, with the beginning of the General Motors strike and the 
continuing softness of the oil country tubular goods market and certain other 
industries, the domestic industry began discounting the price of like goods. It 
continued to do so through the first quarter of 1999 to meet the dumped import 
competition. Domestic producers experienced serious price declines, particularly 
in the pipe and tube and service centre sectors, which resulted in a major decline 
in the overall price level of hot-rolled steel sheet. These lower prices resulted in a 
significant negative impact on the revenues and profitability of the domestic 
producers of hot-rolled steel sheet, especially in the latter part of 1998 and in the 
first quarter of 1999. 


Although the Tribunal found that the domestic producers of hot-rolled steel 
sheet experienced a significant loss of market share, it was of the opinion that the 
loss of market share was, in part, the result of supply constraints in 1997 and the 
first two quarters of 1998 and the result of the domestic industry’s unwillingness 
to meet the low prices of dumped imports. 


Certain Cold-rolled 
Steel Sheet Products 


NQ-99-001 


Finding: 

No injury and threat of 
injury 

(August 27, 1999) 


The Tnbunal concluded that the material injury suffered by the domestic 
industry in the form of price erosion was caused primarily by the low prices at 
which dumped imports were being sold in the Canadian market. 


The Tribunal excluded from its finding certain hot-rolled cut-to-length 
manganese alloy steel sheet products. 


This inquiry involved dumped imports from Argentina, Belgium, New 
Zealand, the Russian Federation, the Slovak Republic, Spain and the Republic of 
Turkey (Turkey). The domestic industry consisted of the four Canadian producers 
of cold-rolled steel sheet products: Dofasco, Stelco, Ispat and Algoma. Several 
importers and end users, as well as exporters from the subject countries, 
participated in the inquiry. 


The Tribunal found that the volumes of dumped goods from New Zealand 
and Spain were negligible. In a separate injury analysis, the Tnbunal found that 
these imports had not caused and did not threaten to cause material injury to the 
domestic industry. 


The Tribunal made a cumulative analysis of the effects on the domestic 
industry of dumped imports from Argentina, Belgium, the Russian Federation, 
the Slovak Republic and Turkey. It concluded that there was material injury to the 
domestic industry in 1998, since there was a loss of sales volume, price erosion 
and price suppression, with a reduction of almost one third in the industry’s net 
income before taxes for cold-rolled steel sheet products between 1997 and 1998. 
However, in the Tnbunal’s view, there were many causes of the material injury in 
1998. These included a contraction in the domestic market of 5 percent, an 
oversupply of cold-rolled steel sheet in the global market, a decline in world 
cold-rolled steel spot prices, an increase 1n the cost of goods manufactured by two 
of the domestic producers, the General Motors strike in the third quarter of 1998, 
production problems experienced by two of the domestic producers, a surge of 
non-subject Korean imports in 1998, and a significant volume of sales of dumped 
goods from the cumulated countries at service centres. The Tribunal did not find a 
sufficient causal link between the dumped imports and changes in the domestic 
industry’s prices or its lost sales. 


However, the Tribunal found that, in the absence of an injury finding, imports 
from these countries would threaten to cause material injury to the domestic 
industry. In reaching this conclusion, the Tribunal took into account the growth in 
imports from 1996 to 1998, low capacity utilization rates, the importance of 
exports as a way of maintaining capacity utilization, trade measures tn place in 
other countries against Russian cold-rolled steel sheet and against Russian and 
Slovak hot-rolled steel sheet products in Canada, and the falling prices of the 
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Certain Concrete 
Reinforcing Bar 


NQ-99-002 
Finding: 


Injury 
(January 12, 2000) 


Belgian, Russian, Slovak and Turkish goods. In reaching this conclusion, the 
Tribunal found that factors other than dumping would not cause material injury in 
the near future. The Tribunal found that sales from imports from Korea tn the 

first quarter of 1999 were only a small percentage of its sales volume in the 

fourth quarter of 1998, suggesting a withdrawal of Korea from the Canadian 
market. With respect to the other factors that had been affecting the domestic 
industry in 1998, the Tribunal considered that they had run their course and would 
not be continuing influences on domestic producers. 


The Tribunal excluded Argentina from its finding of threat of material injury, 
concluding that the expected volume of imports would not threaten domestic 
prices in the near future. 


This inquiry concerned dumped imports of certain concrete reinforcing bar 
from the Republic of Cuba (Cuba), Korea and Turkey. The domestic industry 
consisted of eight Canadian producers of rebar: Co-Steel Inc. of Toronto, Ontario; 
Ispat; Stelco; AltaSteel of Edmonton, Alberta; Stelco McMaster Ltée. of 
Contrecoeur, Quebec; Gerdau Courtice Steel Inc. of Cambridge, Ontario; Gerdau 
MRM Steel Inc. of Selkirk, Manitoba; and Slater Steel Inc. of North York, 
Ontario. Several exporters from the subject countries participated in the inquiry. 


The Tribunal found that the domestic producers of rebar experienced a 
significant loss of market share. In addition, to combat the market share losses, 
they were forced to reduce selling prices, leading to reductions in revenue and 
profitability, especially in the latter part of 1998 and in the first half of 1999. The 
Tnbunal found that the magnitude of the market share losses, the price declines 
and the resulting financial losses were such as to conclude that the domestic 
producers had been materially injured. The Tribunal concluded that the material 
injury suffered by the domestic industry was caused by the low prices at which 
large volumes of dumped imported rebar were being sold in the Canadian market. 
Furthermore, the lost sales and the price erosion accounted for a significant 
proportion of the decline in financial performance experienced by the domestic 
industry 1n the latter part of 1998 and in the first half of 1999. 


The Tribunal also considered whether factors other than dumping caused any 
injury suffered by the domestic producers. These factors included decreased scrap 
steel prices, the ability of the domestic industry to supply the market, a switch to 
higher-margin products, recent developments tn the world market for rebar, 
imports of rebar from non-subject countries, principally the United States, and the 
international competitiveness of Canadian producers of rebar. The Tribunal 
determined that none of these other factors individually or collectively 
satisfactorily explained the injury suffered by the domestic industry. 


Inquiries in 
Progress at the 
End of the Fiscal 
Year 


Public Interest 
Consideration 
Under Section 45 
of SIMA 


There were two inquiries in progress at the end of the fiscal year: Jodinated 
Contrast Media (Inquiry No. NQ-99-003) and Certain Carbon Steel Plate 
(Inquiry No. NQ-99-004). 


The inquiry on iodinated contrast media concerns dumped imports from the 
United States. The sole domestic producer is Mallinckrodt Medical, Inc., of 
Pointe-Claire, Quebec. Nycomed Canada Inc., Nycomed Amersham Canada 
Limited and Bracco Diagnostics Canada Inc. are parties to the inquiry. 


The inquiry on certain carbon steel plate concerns dumped imports from the 
Federative Republic of Brazil (Brazil), Finland and the Ukraine and dumped and 
subsidized imports from India, Indonesia and Thailand. The domestic producers 
are Algoma, Stelco and IPSCO Inc. of Regina, Saskatchewan. The exporters that 
are parties to the inquiry are Azovstal Iron & Steel Works (Ukraine), Usinas 
Siderurgicas de Minas Gerais S.A (Brazil), Companhia Siderurgica Paulista 
(Brazil) and Steel Authority of India Limited (India). 


Table 1 summarizes the Tribunal’s inquiry activities during the fiscal year. 


Where, after a finding of injury or threat of injury, the Tribunal is of the 
opinion that the imposition of anti-dumping or countervailing duties may not be 
in the public interest, it reports this opinion to the Minister of Finance with a 
statement of the facts and reasons that led to its conclusions and 
recommendations. The Minister of Finance decides whether there should be a 
reduction 1n duties. 


During the injury inquiry, interested parties may make a request to make 
representations to the Tribunal on the matter of public interest. Representations 
may be made after the completion of the inquiry. The Tnbunal will then conduct 
a public interest investigation if it considers that there 1s a public interest concern 
worthy of further investigation. 


The Tribunal received one request for a public interest investigation during 
the fiscal year. On August 3, 1999, the Tribunal received a joint request from 
Atlas Tube Inc., Bolton Steel Tube Co. Ltd. and Thyssen Canada Limited for a 
public interest investigation to eliminate the anti-dumping duties on the subject 
goods originating in or exported from Romania and the Russian Federation as a 
result of the Tribunal’s injury finding in Certain Flat Hot-rolled Carbon and 
Alloy Steel Sheet Products (Inquiry No. NQ-98-004). On August 19 and 20, 1999, 
Stelco, Dofasco, Algoma, IPSCO and Ispat made submissions opposing a public 
interest investigation. The Tribunal received several other submissions opposing a 
public interest investigation. On September 20, 1999, in its consideration (Public 
Interest Investigation No. PB-99-001), the Tnbunal found that the joint request 
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did not reflect a public interest which warranted further investigation. 
Accordingly, the Tribunal did not conduct a public interest investigation into the 
matter. 


Under section 90 of SIMA, the Commissioner may request the Tribunal to 
rule on the question as to which of two or more persons is the importer of goods 
on which anti-dumping or countervailing duties are payable. If the Tnbunal 
identifies as the importer a person other than the one specified by the 
Commissioner, the Tribunal may reconsider its original finding of material injury 
under section 91. 


There were no requests for an importer ruling in the fiscal year. 


The Tnbunal may review its findings of injury or orders at any time, on its 
Own initiative or at the request of the Commissioner or any other person or 
government (subsection 76(2) of SIMA). However, the Tribunal will initiate a 
review only if it determines that one is warranted, usually on the basis of changed 
circumstances. In such a review, the Tribunal determines if the changed 
circumstances are such that the finding or order remains necessary. 


There were no requests for review in the fiscal year. 


Subsection 76(5) of SIMA provides that a finding or order expires after 
five years, unless a review has been initiated. It is Tnbunal policy to notify parties 
nine months prior to the expiry date of a finding or order. If a review is requested, 
the Tribunal will initiate one if it determines that it is warranted. 


Duming the fiscal year, the Tribunal issued nine notices of expiry. The 
Tribunal decided that reviews were warranted in six cases and initiated reviews. 
In Refill Paper (Expiry No. LE-99-005), the Tnbunal recetved a request for the 
initiation of a review, but decided that a review was not warranted. In Photo 
Albums (Expiry No. LE-99-006) and in Caps, Lids and Jars (Expiry 
No. LE-99-008), there were no requests for the initiation of reviews. 


The purpose of a review is to determine whether anti-dumping or 
countervailing duties remain necessary. In the case of reviews upon expiry, the 
Tribunal assesses whether dumping or subsidizing 1s likely to continue or resume 
and, if so, whether the dumping or subsidizing is likely to cause material injury to 
a domestic industry. The Tribunal’s procedures in reviews are similar to those in 
inquiries. 


Reviews 
Completed in the 
Fiscal Year 


Upon completion of a review, the Tribunal issues an order with reasons, 
rescinding or continuing a finding or order, with or without amendment. If the 
Tribunal continues a finding or order, it remains in force for a further five years, 
unless a review has been initiated and the finding or order is rescinded. If the 
finding or order is rescinded, imports are no longer subject to anti-dumping or 
countervailing duties. 


In the fiscal year, the Tribunal completed seven reviews. 


On April 21, 1999, the Tribunal rescinded its finding in Synthetic Baler Twine 
(Review No. RR-98-003) respecting dumped imports from the United States. The 
Tribunal reached this conclusion after determining that, in the absence of 
economic and financial information from the major domestic producer, it could 
not make a finding on the likelihood of material injury to a major proportion of 
domestic production. 


On May 17, 1999, the Tnbunal continued its finding in Certain Hot-rolled 
Carbon Steel Plate and High-strength Low-alloy Plate (Review No. RR-98-004) 
respecting dumped imports from Italy, Korea, Spain and the Ukraine. Algoma, 
Stelco and IPSCO, domestic producers accounting for most of Canadian 
production, and several exporters from Korea, Spain and the Ukraine participated 
in the review. 


On June 22, 1999, the Tribunal continued its finding in /2-gauge Shotshells 
(Review No. RR-98-005) respecting dumped imports from the Czech Republic 
and the Republic of Hungary. The Société d’expansion commerciale Libec Inc., 
Sainte-Justine-de-Newton, Quebec, a domestic producer accounting for most of 
Canadian production, participated in the review. 


On July 19, 1999, the Tnbunal continued its finding in Black Granite 
Memorials and Black Granite Slabs (Review No. RR-98-006) respecting dumped 
and subsidized imports from India. The Canadian Granite Association, 
representing most domestic producers, an exporter and an importer, as well as the 
Government of India, participated in the review. 


On July 28, 1999, in Certain Corrosion-resistant Steel Sheet Products 
(Review No. RR-98-007), the Tribunal rescinded its finding respecting dumped 
imports from Australia, France, New Zealand, Spain, Sweden and the United 
Kingdom and continued its finding, excluding certain corrosion resistant steel 
products for automotive use, respecting imports from the United States, Brazil, 
Germany, Japan and Korea. Three domestic producers, Dofasco, Stelco and 
Sorevco, two importers and several exporters from Brazil, France, Germany, 
Korea, Spain and the United States, as well as several Canadian automotive 
stampers, participated in the review. 


$2) 


Reviews in 
Progress at the 
End of the Fiscal 
Year 


Judicial or Panel 
Review of SIMA 
Decisions 
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On February 8, 2000, the Tribunal rescinded its finding in Fresh, Whole, 
Delicious and Red Delicious Apples (Review No. RR-99-001) respecting dumped 
imports from the United States. The Canadian Horticultural Council, representing 
domestic growers, the Northwest Horticultural Council, representing Washington 
State growers and exporters, and the Ontario Produce Marketing Association 
participated in the review. 


On March 20, 2000, in Subsidized Canned Ham and Canned Pork-based 
Luncheon Meat (Review No. RR-99-002), the Tribunal continued its finding 
respecting subsidized imports of canned ham from Denmark and the Netherlands 
and rescinded its finding respecting subsidized imports of canned pork-based 
luncheon meat from the European Union. The Canadian Meat Council and Maple 
Leaf Consumer Foods, the sole Canadian producer of canned ham and the main 
Canadian producer of canned luncheon meat, and an importer participated in the 
review. The European Union also made submissions 1n the review. 


Four reviews were in progress at the end of the fiscal year. They were reviews 
of the findings and orders in: (1) Women’s Boots and Women’s Shoes (Review 
No. RR-99-003) respecting dumped imports from the People’s Republic of China 
(China); (2) Carbon Steel Welded Pipe (Review No. RR-99-004) respecting 
dumped imports from Korea; (3) Whole Potatoes (Review No. RR-99-005) 
respecting dumped imports from the United States; and (4) Refined Sugar 
(Review No. RR-99-006) respecting dumped imports from the United States, 
Denmark, Germany, the Netherlands and the United Kingdom and subsidized 
imports from the European Union. 


Table 2 summarizes the Tribunal’s review activities during the fiscal year. 
Table 3 lists Tribunal findings and orders in force as of March 31, 2000. 


Any person affected by Tribunal findings or orders can request judicial 
review by the Federal Court of Canada on grounds of alleged denial of natural 
justice and error of fact or law. In cases involving goods from the United States 
and Mexico, requests may be made for judicial review by the Federal Court of 
Canada or for panel review by a binational panel. Table 4 lists the Tribunal’s 
decisions under section 43, 44 or 76 of SIMA that were before the Federal Court 
of Canada for judicial review or a binational panel for review in the fiscal year. 


During the fiscal year, the Federal Court of Canada affirmed the Tribunal’s 
findings in Certain Stainless Steel Round Bar (Inquiry No. NQ-98-001) and in 
Certain Hot-rolled Carbon Steel Plate (Review No. RR-97-006). At the end of 
the fiscal year, the Federal Court of Canada had not yet heard applications to 
review the Tribunal’s orders in Certain Cold-rolled Steel Sheet (Review 


WTO Dispute 
Resolution 


No. RR-97-007) and in Certain Corrosion-resistant Steel Sheet Products (Review 
No. RR-98-007). 


During the fiscal year, binational panels affirmed on remand the Tribunal’s 
finding (Mexico) in Certain Hot-rolled Carbon Steel Plate (Inquiry No. 
NQ-97-001) and its finding (United States) in Certain Prepared Baby Foods 
(Inquiry No. NQ-97-002). Also at the end of the fiscal year, binational panels had 
heard the applications to review but had not yet issued decisions regarding the 
Tribunal’s orders (United States) in Certain Cold-rolled Steel Sheet (Review 
No. RR-97-007) and in Certain Copper Pipe Fittings (Review No. RR-97-008). 


Governments that are members of the WTO may challenge Tribunal injury 
findings or orders in dumping and countervailing cases before the WTO dispute 
settlement bodies. This is initiated by inter-governmental consultations. There are 
no Tribunal findings or orders before the dispute settlement bodies of the WTO. 
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TABLE 1 


Findings Issued Under Section 43 of SIMA Between April 1, 1999, and March 31, 2000, 
and Inquiries Under Section 42 of SIMA in Progress at Year End 


Inquiry No. Product Country Date of Finding/Decision Finding/Decision 
NQ-98-002 Certain Filter Tipped France April 14, 1999 Inquiry suspended 
Cigarette Tubes 
NQ-98-003 Certain Stainless Steel Korea June 18, 1999 Injury 
Round Bar 
NQ-98-004 Certain Flat Hot-rolled France, Romania, Russian —_ July 2, 1999 Injury 
Carbon and Alloy Steel Federation and Slovak 
Sheet Products Republic 
NQ-99-001 Certain Cold-rolled Steel New Zealand, Spain and August 27, 1999 No injury 
Sheet Products Argentina 
Belgium, Russian Threat of injury 
Federation, Slovak Republic 
and Turkey 
NQ-99-002 Certain Concrete Cuba, Korea and Turkey January 12, 2000 Injury 
Reinforcing Bar 
NQ-99-003 lodinated Contrast Media United States (including the In progress 
Commonwealth of Puerto 
Rico) 
NQ-99-004 Certain Carbon Steel Plate Brazil, Finland, India, In progress 
Indonesia, Thailand and 
Ukraine 
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TABLE 2 


Orders Issued Under Section 76 of SIMA Between April 1, 1999, and March 31, 2000, 
and Reviews in Progress at Year End 


Review No. or 


Expiry No. Product Country Date of Order Order 
RR-98-003 Synthetic Baler Twine United States April 21, 1999 Finding rescinded 
RR-98-004 Certain Hot-rolled Carbon Italy, Korea, Spain and May 17, 1999 Finding continued 
Steel Plate and Ukraine 
High-strength Low-alloy 
Plate 
RR-98-005 12-gauge Shotshells Czech Republic and June 22,1999 Finding continued 
Republic of Hungary 
RR-98-006 Black Granite Memorials India July 19, 1999 Finding continued 
and Black Granite Slabs 
RR-98-007 Certain Corrosion-resistant Brazil, Germany, Japan and July 28, 1999 Finding continued 
Steel Sheet Products Korea 
United States Finding continued 
Australia, France, New Finding rescinded 
Zealand, Spain, Sweden and 
United Kingdom 
LE-99-005 Refill Paper Brazil November 16, 1999 Review not warranted 
RR-99-001 Fresh, Whole, Delicious and United States February 8, 2000 Finding rescinded 
Red Delicious Apples 
RR-99-002 Subsidized Canned Ham Denmark and Netherlands =March 20, 2000 Order continued 
Canned Pork-based European Union Order rescinded 
Luncheon Meat 
RR-99-003 Women’s Boots and China In progress 
Women’s Shoes 
RR-99-004 Carbon Steel Welded Pipe Korea In progress 
RR-99-005 Whole Potatoes United States In progress 
RR-99-006 Refined Sugar United States, Denmark, In progress 


Germany, Netherlands, 
United Kingdom and 
European Union 
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TABLE 3 


SIMA Findings and Orders in Force as of March 31, 2000' 


Review No. or 
Inquiry No. 


RR-94-003 


RR-94-004 


RR-94-007 


NQ-95-002 


RR-95-001 


RR-95-002 


RR-96-001 


NQ-96-002 
NQ-96-003 
RR-96-004 


NQ-96-004 
RR-97-001 


NQ-97-001 


Date of Decision 


May 2, 1995 


June 5, 1995 


September 14, 1995 


November 6, 1995 


July 5, 1996 


July 25, 1996 


September 12, 1996 


March 21, 1997 
April 11, 1997 
April 21, 1997 


June 27, 1997 
October 20, 1997 


October 27, 1997 


Product 


Women’s Boots and 
Women’s Shoes 


Carbon Steel Welded 
Pipe 


Whole Potatoes 


Refined Sugar 


Oil and Gas Well 
Casing 


Carbon Steel Welded 
Pipe 


Stainless Steel Welded 
Pipe 


Fresh Garlic 
Polyiso Insulation Board 


Machine Tufted 
Carpeting 


Concrete Panels 


Waterproof Rubber 
Footwear 


Certain Hot-rolled 
Carbon Steel Plate 


Country 


China 


Korea 


United States 


United States, Denmark, 
Germany, Netherlands, 
United Kingdom and 
European Union 


Korea and United States 


Argentina, India, Romania, 
Taiwan, Thailand, 
Venezuela and Brazil 


Taiwan 


China 
United States 
United States 


United States 
China 


Mexico, China, Republic of 
South Africa and Russian 
Federation 


Earlier Decision No. 
and Date 


NQ-89-003 
(May 3, 1990) 


ADT-6-83 
(June 28, 1983) 
RR-89-008 
(June 5, 1990) 


ADT-4-84 

(June 4, 1984) 
CIT-16-85 

(April 18, 1986) 
RR-89-010 
(September 14, 1990) 


CIT-15-85 

(April 17, 1986) 
R-7-86 

(November 6, 1986) 
RR-90-005 

(June 10, 1991) 


NQ-90-005 

(July 26, 1991) 
NQ-91-003 
(January 23, 1992) 


NQ-91-001 
(September 5, 1991) 


NQ-91-006 
(April 21, 1992) 


ADT-2-82 

(April 23, 1982) 
R-7-87 

(October 22, 1987) 
RR-92-001 
(October 21, 1992) 


1. Todetermine the precise product coverage, refer to the findings or orders as identified in the first column of the table. 


24 


Findings and Orders in Force (cont'd) 


Review No. or 
Inquiry No. 


RR-97-002 


RR-97-003 


NQ-97-002 


RR-98-001 


NQ-98-001 


RR-98-004 


RR-98-005 


RR-98-006 


RR-98-007 


NQ-98-003 


NQ-98-004 


NQ-99-001 


NQ-99-002 


RR-99-002 


Date of Decision 


November 28, 1997 


December 10, 1997 


April 29, 1998 


November 18, 1998 


September 4, 1998 


May 17, 1999 


June 22, 1999 


July 19, 1999 


July 28, 1999 


June 18, 1999 


July 2, 1999 


August 27, 1999 


January 12, 2000 


March 20, 2000 


Product 


Fresh Iceberg (Head) 
Lettuce 


Bicycles and Frames 


Certain Prepared Baby 
Foods 


Preformed Fibreglass 
Pipe Insulation 


Certain Stainless Steel 
Round Bar 


Certain Hot-rolled 
Carbon Steel Plate and 
High-strength Low-alloy 
Plate 


12-gauge Shotshells 


Black Granite 
Memorials and Black 
Granite Slabs 


Certain 
Corrosion-resistant 
Steel Sheet Products 


Certain Stainless Steel 
Round Bar 


Certain Flat Hot-rolled 
Carbon and Alloy Steel 
Sheet Products 


Certain Cold-rolled 
Steel Sheet Products 


Certain Concrete 
Reinforcing Bar 


Subsidized Canned 
Ham 


Country 


United States 


Taiwan and China 


United States 


United States 


Germany, France, India, 


Italy, Japan, Spain, 
Sweden, Taiwan and 
United Kingdom 


Italy, Korea, Spain and 
Ukraine 


Czech Republic and 
Republic of Hungary 


India 


Brazil, Germany, Japan, 


Korea and United States 


Korea 


France, Romania, Russian 


Federation and Slovak 
Republic 


Belgium, Russian 
Federation, Slovak 
Republic and Turkey 


Cuba, Korea and Turkey 


Denmark and Netherlands 


Earlier Decision No. 
and Date 


NQ-92-001 
(November 30, 1992) 


NQ-92-002 
(December 11, 1992) 


NQ-93-002 
(November 19, 1993) 


NQ-93-004 
(May 17, 1994) 


NQ-93-005 
(June 22, 1994) 


NQ-93-006 
(July 20, 1994) 


NQ-93-007 
(July 29, 1994) 


GIC-1-84 
(August 7, 1984) 
RR-89-003 
(March 16, 1990) 
RR-94-002 
(March 21, 1995) 


pas. 


TABLE 4 


SIMA Cases Before the Federal Court of Canada or a Binational Panel Between 
April 1, 1999, and March 31, 2000 


Case No. 


NQ-97-001 


NQ-97-002 


NQ-98-001 


NQ-98-004 


RR-97-006 


RR-97-007 


RR-97-008 


RR-98-007 


Product 


Certain Hot-rolled 
Carbon Steel Plate 


Certain Prepared 
Baby Foods 


Certain Stainless 
Steel Round Bar 


Certain Flat Hot-rolled 
Carbon and Alloy 
Steel Sheet Products 


Certain Hot-rolled 
Carbon Stee! Plate 


Certain Cold-rolled 
Steel Sheet 


Certain Copper Pipe 
Fittings 


Certain 
Corrosion-resistant 
Steel Sheet Products 


Note: FC — Federal Court of Canada 
BP — Binational Panel 
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Country of Origin 


Mexico 


United States 


Germany, France, 
India, Italy, Japan, 
Spain, Sweden, 
Taiwan and United 
Kingdom 


France, Romania, 
Russian Federation 
and Slovak Republic 


Belgium, Brazil, 
Czech Republic, 
Denmark, Germany, 
Romania, United 
Kingdom and Former 
Yugoslav Republic of 
Macedonia 


Germany, France, 
Italy, United Kingdom 
and United States 


United States 


Brazil, Germany, 
Japan, Korea and 
United States 


Forum 


BP 


BP 


FC 


FC 


FC 


BP 


FC 


FC 


Date Filed 


November 28, 1997 


July 12, 1999 
June 5, 1998 


October 2, 1998 


July 30, 1999 


June 4, 1998 


September 1, 1998 


August 27, 1998 


November 20, 1998 


September 2, 1999 


File No./ 
Status 


CDA-97-1904-02 


Finding remanded in part 
Determination on remand 


affirmed 
CDA-MEX-99-1 904-01 


CDA-USA-98-1904-01 
Decision affirmed 


A—591—98 
Decision affirmed 


A—472—99 
Appeal discontinued 


A—365—98 
Decision affirmed 


CDA-USA-98-1 904-02 


A—483—98/ 
A—484—98/ 
A—S14—98/ 
A—S15—98 


CDA-USA-98-1 904-03 


A—236—99 


Introduction 


Rules of 
Procedure 


CHAPTER IV 
APPEALS 


The Tribunal hears appeals from decisions of the Commissioner under the 
Customs Act and SIMA or of the Minister of National Revenue (the Minister) 
under the Excise Tax Act. The Tribunal hears appeals relating to the tariff 
classification and value for duty of goods imported into Canada and relating to the 
origin of goods imported from the United States, Mexico and Chile under the 
Customs Act. The Tribunal also hears and decides appeals concerning the 
application, to imported goods, of a Tribunal finding or order concerning 
dumping or subsidizing and the normal value or export price or subsidy of 
imported goods under SIMA. Under the Excise Tax Act, a person may appeal to 
the Tribunal the decision of the Minister about an assessment or determination of 
federal sales tax or excise tax. 


The Tribunal strives to be informal and accessible. However, there are certain 
procedures and time constraints that are imposed by law and by the Tribunal. For 
example, the appeal process is set in motion with a notice (or letter) of appeal, in 
writing, sent to the Secretary of the Tribunal within the time limit specified in the 
act under which the appeal is made. 


Under the Tribunal’s Rules of Procedure, the person launching the appeal 
(the appellant) normally has 60 days to submit to the Tnbunal a document called a 
“brief”. Generally, the bnef states under which act the appeal is launched, gives a 
description of the goods in issue and an indication of the points at issue between 
the appellant and the Minister or Commissioner (the respondent) and states why 
the appellant believes that the respondent’s decision 1s incorrect. A copy of the 
brief must also be given to the respondent. 


The respondent must also comply with time and procedural constraints. 
Normally, within 60 days after having received the appellant’s brief, the 
respondent must provide the Tribunal and the appellant with a brief setting forth 
the CCRA’s position. The Secretary of the Tribunal then contacts both parties in 
order to schedule a hearing. Hearings are generally conducted before Tribunal 
members in public. Depending on the complexity and precedential nature of the 
matter at issue, appeals will be heard by a panel of one or three members. Persons 
may intervene in an appeal by specifying the nature of their interest in the appeal 
and by indicating the reason for intervening and how they may assist the Tribunal 
in the resolution of the appeal. 


2/ 


Hearings 
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An individual may present a case before the Tribunal in person, or be 
represented by legal counsel or by any other representative. The respondent is 
generally represented by counsel from the Department of Justice. 


Hearing procedures are designed to ensure that the appellant and the 
respondent are given a full opportunity to make their case. They also enable the 
Tribunal to have the best information possible to make a decision. As 1n a court, 
the appellant and the respondent can call witnesses, and these witnesses are 
questioned under oath or affirmation by the opposing parties, as well as by 
Tribunal members, in order to test the validity of their evidence. When all the 
evidence 1s gathered, parties may present arguments in support of their respective 
position. 


The Tribunal, on its own initiative or on the request of the appellant or the 
respondent, may decide to hold a hearing by way of written submissions. In that 
case, the Tribunal publishes a notice of the hearing in the Canada Gazette so that 
other interested persons can make their views known. In the notice, the Tribunal 
establishes the manner and timing for filing the submissions and the requirement, 
if appropriate, for the parties to file an agreed statement of facts. 


The Tribunal also hears appeals by way of electronic transmission, either by 
teleconference or videoconference. 


Teleconference hearings are used mainly to dispose of preliminary motions 
and jurisdictional issues where witnesses are not required to attend or give 
evidence. 


Videoconference hearings are used as an alternative to holding hearings in 
locations across Canada or requiring parties from outside Ontario or Quebec to 
present themselves at the Tribunal’s premises in Ottawa. The procedures are very 
similar to hearings held before the Tribunal at 1ts premises. However, the Tribunal 
requires that wmtten materials, exhibits, aids to arguments, etc., be filed with the 
Tribunal prior to the videoconference hearing. 


Usually, within 120 days of the hearing, the Tribunal issues a decision on the 
matters in dispute, including the reasons for its decision. 


If the appellant, the respondent or an intervener disagrees with the Tribunal’s 
decision, the decision can be appealed to the Federal Court of Canada. 


Appeals During the fiscal year, the Tribunal heard 60 appeals of which 55 related to 
Considered the Customs Act and 5 to the Excise Tax Act. Decisions were issued in 64 cases, of 
which 42 were heard during the fiscal year. 


Decisions on Appeals 


Allowed 
Act Allowed in Part Dismissed Total 
Customs Act 18 1 41 60 
Excise Tax Act - - 4 4 


SIMA - - Z , 


Table | of this chapter lists the appeal decisions rendered in the fiscal year. 


Summary of The following are summaries of a representative sample of significant 

Selected decisions in appeals under section 67 of the Customs Act. These summaries have 

Decisions been prepared for general information purposes only and have no legal status. 
Reha Enterprises and These were appeals regarding classification from decisions of the Deputy 


Cosmetic Importv. | Minister made under subsection 63(3) of the Customs Act. Prior to the hearing, 
DMINR | the parties agreed that the goods in issue were not soap, but organic surface-active 
AP-98-053 and products and preparations. The appeals dealt with two products: Ombra and Fa. 
Ap-98-054 | [he Tribunal had to determine whether Ombra body wash, in various fragrances, 
was properly classified under tariff item No. 3305.10.00 as shampoo, as 
Decision: | determined by the respondent, or should have been classified under tariff item 
Appeals dismissed | No. 3401.11.90 as other organic surface-active products for toilet use or under 
(October 28, 1999) | tariff item No. 3401.20.90 as other liquid soap, as claimed by Reha Enterprises 
Ltd. It also had to determine whether Fa shower gel, in various fragrances, was 
properly classified under tariff item No. 3307.90.00 as other toilet preparations, as 
determined by the respondent, or, as argued by counsel for the respondent at the 
hearing, under tariff item No. 3307.30.00 as other bath preparations, or should 
have been classified under tariff 1tem No. 3401.11.90 as other organic 
surface-active products for toilet use or under tariff item No. 3401.20.90 as other 
liquid soap, as clatrmed by Cosmetic Import Co. Limited. It also considered 
whether another heading would be more accurate, such as heading No. 34.02, 
organic surface-active agents (other than soap). 


The Tribunal first considered whether the goods should be classified as a 
preparation for use on the hair, i.e. shampoo. It reviewed the products and the 
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directions for use as a body wash, in conjunction with the common and ordinary 
meaning of the word “shampoo”. While the Tribunal accepted that the products 
may be a substitute for shampoo, the products were used most notably for 
washing the body. The Tribunal was not persuaded to classify the products as a 
preparation for the use on the hair or as shampoo 1n heading No. 33.05. 


The Tribunal examined whether the products should be classified as organic 
surface-active products and preparations for toilet use or as other liquid soaps in 
heading No. 34.01. The wording to heading No. 34.01 expressly excludes organic 
surface-active products which are not in the form of bars, cakes, moulded pieces 
or shapes. The Tribunal was not persuaded to broaden the scope or coverage of 
heading No. 34.01 to include more forms than those expressly provided for in the 
words of that heading. 


The Tribunal then had to consider whether the products should be classified 
in heading No. 33.07 as either bath preparations or toilet preparations. The 
Tribunal determined that heading No. 33.07 is intended to cover goods which 
play only a secondary role in the act of washing one’s body and, at best, the soaps 
or organic surface-active agents contemplated in this heading would have a 
passive role in cleaning the body and only because of their presence in the bath 
water. With respect to toilet preparations, the Tribunal looked at the interpretation 
of the phrase “toilet preparations” and was not persuaded that the products, 
described on their labels as preparations used for washing oneself, were properly 
covered by that expression. Therefore, the products were not classified in heading 
No. 33.07. 


It was evident to the Tribunal that none of the headings adequately described 
the goods in issue. In view of the difficulties that the Tribunal encountered in 
attempting to classify the goods in issue according to the headings proposed by 
the parties, the Tnbunal reviewed other headings. It found authority in 
subsection 67(3) of the Customs Act, which directs it to “make such order, finding 
or declaration as the nature of the matter may require”. The Tribunal considered 
that this subsection allowed it to classify a product without accepting either 
party’s choice, in cases where it is appropriate to do so; in other words, to arrive at 
what it considers to be the correct classification. This was consistent with the 
Tribunal’s reasons in earlier decisions: Research Products/Blankenship of 
Canada v. DMNR and kigel Shipping Canada v. DMNR. While this happens 
only occasionally, it is an important tool available to the Tribunal to ensure that 
the correct classification, based on the evidence, is given to a product. 


In addition to the classification options proposed by the parties, the Tribunal 
also considered the applicability of heading No. 34.02 as it read before the 
February 1998 changes. The Tribunal was of the view that heading No. 34.02 was 


Asea Brown Boveri v. 
DMNR 


AP-97-137 
Decision: 


Appeal dismissed 
(December 21, 1999) 


a reasonable alternative to consider, as the ones proposed by the parties had 
significant obstacles to the classification of the goods in issue. On the face of it, 
both Ombra and Fa could fall in this heading. Heading No. 34.02 does not limit 
the goods in issue as do heading Nos. 34.01 (organic surface-active products in 
the form of bars, cakes, moulded pieces or shapes), 33.05 (shampoos) and 33.07 
(bath and toilet preparations). Therefore, the Tribunal was of the view that it was 
not unreasonable to consider heading No. 34.02 as one that might accommodate 
the classification of the products at the time of their importation. 


The Tribunal agreed that it had to consider the Customs Tariff as it existed on 
the date of importation of the goods in issue. However, it was of the view that it 
would be irresponsible to ignore the relevant amendments to the Explanatory 
Notes to the Harmonized Commodity Description and Coding System which help 
to confirm or clarify the classification of an imported product. This 1s particularly 
so where the classification of imports is very difficult, if not impossible, taking 
into account the heading, the Explanatory Notes, etc. as they were at the time of 
importation. The Tribunal was of the view that the 1998 amendments confirmed 
the appropriateness of classifying the goods in issue in subheading No. 3402.20 
as surface-active preparations put up for retail sale. 


This was an appeal from a decision of the Deputy Minister made under 
section 63 of the Customs Act. There were two issues: (1) whether the 
respondent’s decision under appeal was made in accordance with section 63 or 64 
and, therefore, whether the Tribunal had jurisdiction to hear the appeal; and 
(2) whether the goods in issue qualified for duty relief under Code 2101 as 
articles for use in the goods of tariff item No. 9032.89.20 as process control 
apparatus, excluding sensors, which converts analog signals from or to digital 
signals. 


The Tribunal derives its jurisdiction from section 67 of the Customs Act 
which, at the relevant time, stated that the Tnbunal could hear appeals of the 
respondent’s decisions made pursuant to section 63 or 64. If the decision or any 
aspect of it before the Tribunal was not one made pursuant to section 63 or 64, 
then the Tnbunal was of the opinion that it had no jurisdiction to hear an appeal 
from that decision or any aspect of it. In this case, six different types of goods 
were imported under one customs invoice. The classification of the goods was 
deemed to have been made 30 days after the time the goods were accounted for 
pursuant to subsection 58(5). The appellant requested a re-determination pursuant 
to paragraph 63(1)(a) in respect of two of the goods in issue — the resistors and the 
capacitors. However, the respondent re-determined the tariff classification of all 
the goods. 
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In the Tribunal’s view, the only question properly before it was whether the 
resistors and capacitors qualified for duty relief under Code 2101. It held that, as 
the respondent re-determined the classification of the resistors and capacitors as a 
result of the appellant’s request for re-determination pursuant to 
paragraph 63(1)(a) of the Customs Act, a decision was made by the respondent 
pursuant to section 63. Therefore, the appeal on the classification of the resistors 
and capacitors was properly before the Tribunal. However, the Tribunal found 
that the respondent’s re-determination of the classification of the four other types 
of goods was not a re-determination resulting from a request for re-determination 
by the appellant pursuant to section 63 nor was it a re-determination made 
pursuant to section 64. As there was no decision by the respondent on these four 
other types of goods, the Tribunal was not seized of the matter. The Tribunal also 
found that it could not declare the respondent’s decision in respect of those four 
other goods a nullity. Its jurisdiction is set out in section 67 and, without a 
decision of the respondent made under section 63 or 64 in respect of those four 
goods, the Tribunal had no jurisdiction to make a pronouncement in relation to 
their classification. The Customs Act does not give the Tribunal the jurisdiction to 
judicially review a decision of the respondent. That is a matter for the Federal 
Court of Canada. 


Once the jurisdictional issue decided, the Tribunal had to determine whether 
the resistors and capacitors qualified for duty relief under Code 2101. Code 2101 
applies to articles for use in the goods in tariff item No. 9032.89.20, which covers 
process control apparatus, excluding sensors, which converts analog signals from 
or to digital signals. The Tribunal had to determine whether the resistors and 
capacitors were “for use in” a process control apparatus of tariff item 
No. 9032.89.20. The Tribunal examined the expression “for use in” found at 
section 4 of the Customs Tariff as it was at the time of importation of the goods in 
issue. The expression includes “attached to”, and the Tribunal adopted that term 
as it was used in Sony of Canada v. DMNR, whereby goods are attached to other 
goods if they are “physically connected and are functionally joined” to the latter. 
Before deciding whether the goods in issue were physically connected and 
functionally joined to process control apparatus, the Tnbunal examined what 
constituted process control apparatus of tanff item No. 9032.89.20. The Tribunal 
was of the view that “process control” included the functioning of devices that 
collectively monitor the system, interpret the data received and take action to 
restore the system to pre-set values. Therefore, devices that participate in control 
or management decisions engage in process control. In addition, devices that 
participate in certain protective decisions can also be engaging in process control. 
The Tribunal was of the view that the control of a single element of the process, 
or an aspect of a single element of the process, may constitute process control. 
The evidence before the Tribunal was that the functional unit, composed of the 
voltage and current transformers, control relays and circuit breakers, monitors the 


Regal Confections v. 
DMNR 


AP-98-043, AP-98-044 
and AP-98-051 


Decision: 

AP-98-043 and 
AP-98-057, dismissed 
AP-98-044, allowed 
(June 25, 1999) 


transmission of electricity to ensure that the voltage and other variables are at 
appropriate settings. The evidence also showed that the control relays interpret the 
data received from the voltage and current transformers and send a signal to other 
equipment, such as circuit breakers or switchgear, to direct that equipment to take 
action to restore the system to pre-set values. The Tnbunal found that the 
functional unit, composed of the voltage and current transformers, control relays 
and circuit breakers, participates in management and control decisions and is 
process control apparatus under tariff ttem No. 9032.89.20. The Tribunal was of 
the view that, although the resistors and capacitors were physically connected to 
the control relays and circuit breakers, they were not functionally joined to the 
process control apparatus and were passive devices. As they did not have an 
active role in carrying out directions from the process control apparatus, they 
were not functionally joined to the process control apparatus. Therefore, the 
resistors and capacitors did not qualify for duty relief under Code 2101 as goods 
for use in process control apparatus of tariff item No. 9032.89.20. The appeal was 
dismissed. 


These were three appeals regarding the tariff classification of the following 
products: candy-filled baby bottles labelled “DinoeRocks” (Baby Bottles) in 
Appeal No. AP-98-043; blister cards containing a motorized candy dispenser and 
two packages of PEZ candy (Power PEZ) in Appeal No. AP-98-044; and clear 
plastic toy banks in the shape of a duck (Duck Banks) in Appeal No. AP-98-051. 
Appeal Nos. AP-98-043 and AP-98-044 raised the issue of whether the Baby 
Bottles and Power PEZ were properly classified under tariff item No. 1704.90.90 
as other sugar confectionery not containing cocoa, as determined by the 
respondent, or should have been classified as other toys, reduced-size (“scale”) 
models and similar recreational models under tariff item No. 9503.90.00 for the 
Baby Bottles, and as other toys, other than of metal, incorporating a motor under 
tariff item No. 9503.80.90 for the Power PEZ, as claimed by the appellant. 
Appeal No. AP-98-051 raised the issue of whether the Duck Banks were properly 
classified under tariff item No. 3923.90.90 as other plastic containers, as 
determined by the respondent, or should have been classified under tariff item 
No. 9503.90.00 as other toys, as claimed by the appellant. 


Regarding the Baby Bottles, unable to classify the goods according to Rule | 
of the General Rules for the Interpretation of the Harmonized System (the 
General Rules), the Tribunal moved to Rule 3 (b), as these goods consisted of 
more than one product. The Tribunal had to determine the essential character of 
the goods as either toys in heading No. 95.03 or candy in heading No. 17.04. On 
balance, the evidence that the Baby Bottles were, first and foremost, toys was not 
convincing, rather the bottles provided novelty packaging that contributed to the 
marketing of the candy. These goods were properly classified under tariff ttem 
No. 1704.90.90 as other sugar confectionery not containing cocoa. 
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With respect to the Power PEZ, these goods again could not be classified 
solely on the basis of Rule 1 of the General Rules. The Tribunal was directed to 
Rule 3 (b), given that the blister card contains the motorized candy dispenser, 
which could be classified as a toy, and the two packages of candy, which could be 
classified as confectionery. It was the Tribunal’s opinion that, for purposes of 
classification, novelty packaging was not usually determinative; however, in the 
case of the Power PEZ, the novelty was so extensive that it actually transformed 
the essential character of the product. The play value of the Power PEZ 
predominates over the candy. It is designed for play prior to the candy being eaten 
and even prior to the package being opened. Furthermore, the play value is also 
durable, as evidenced by the fact that the Power PEZ dispenser has a replaceable 
battery and 1s a collectible. The Tribunal, therefore, agreed with the appellant, 
given the fact that the play value of the Power PEZ not only endures but also 
precedes any eating of the candy. As a result, the Power PEZ should be classified 
as other toys, other than of metal, incorporating a motor under tariff ttem 
No. 9503.80.90. 


Regarding the Duck Banks, the Tnbunal was of the view, based on Rule | of 
the General Rules, that these goods were properly classified under tanff item 
No. 3923.90.90. Although their many features made them appealing, the Duck 
Banks were plastic containers, not toys, at the time of importation. They were 
used by the appellant as containers to sell all kinds of candy. Their secondary use, 
as premium products for the retailer, was irrelevant for the purpose of tanff 
classification. What retailers did with the Duck Banks when they were empty, 
whether they put something else in them or sold them as toys, was merely 
circumstantial and had no bearing on the tariff classification of these goods. The 
appeals with respect to the Baby Bottles and the Duck Banks were dismissed. The 
appeal with respect to the Power Pez was allowed. 


TABLE 1 


Appeal Decisions Rendered Under Section 67 of the Customs Act and Section 81.19 


of the Excise Tax Act Between April 1, 1999, and March 31, 2000 


Appeal No. 


Customs Act 


AP-95-128 
AP-97-069 
AP-98-061 
AP-98-056 


AP-98-043, AP-98-044 
and AP-98-051 


AP-97-139 and 
AP-98-042 


AP-98-076 


AP-95-225 and 
AP-95-227 


AP-92-298, AP-92-348, 
AP-92-380, AP-93-038, 
AP-93-121, AP-95-144 
and AP-95-221 


AP-98-085 


AP-98-053 and 
AP-98-054 


AP-97-063, AP-97-067, 
AP-97-077, AP-97-079, 
AP-97-084, AP-97-085, 
AP-97-096, AP-97-103, 
AP-97-115 and 
AP-97-136 


AP-97-074 
AP-98-100 
AP-98-078 
AP-98-067 
AP-97-123 
AP-97-137 
AP-98-106 
AP-98-108 
AP-98-058 and AP-98-02 


Appellant 


Nowsco Well Service Ltd. 

Italfina Inc. 

Xerox Canada Ltd./The Document Company 
Thérese Abranches 


Regal Confections Inc. 


Bureau de relations d'affaires internationales inc. 
(Busrel inc.) 


International Imports for Competitive Shooting 
Equipment Inc. 


Diamant Boart Truco Ltd. 


Mueller Canada Inc. 


Utex Corporation 


Reha Enterprises Ltd. and Cosmetic Import Co. 
Limited 


AYP (Canada) Inc. 


C.L. Blue Systems Ltd. 

Brunswick International (Canada) Limited 
Classic Chef Corp. 

The Stevens Company Limited 

Asea Brown Boveri Inc. 

Asea Brown Boveri Inc. 

Atlas Graphic Supply Inc. 

Naturin Canada 


Motovan Motosport Inc. and Steen Hansen 
Motorcycles Ltd. 


Date of Decision 


May 18, 1999 
May 31, 1999 
June 10, 1999 
June 14, 1999 
June 25, 1999 


August 24, 1999 


August 26, 1999 


September 3, 1999 


September 23, 1999 


October 27, 1999 
October 28, 1999 


November 5, 1999 


November 24, 1999 
December 14, 1999 
December 17, 1999 
December 20. 1999 
December 21, 1999 
December 21, 1999 
January 12, 2000 
January 14, 2000 
January 21, 2000 


Decision 


Dismissed 
Dismissed 
Dismissed 
Dismissed 


AP-98-043 and AP-98-051 , 
dismissed 
AP-98-044, allowed 


AP-97-139, allowed 
AP-98-042, dismissed 


Dismissed 


Dismissed 


Dismissed 


Dismissed 


Dismissed 


Dismissed 


Dismissed 
Allowed in part 
Dismissed 
Allowed 
Allowed 
Dismissed 
Dismissed 
Allowed 


Dismissed 


Appeal Decisions Rendered (cont'd) 


Appeal No. Appellant Date of Decision Decision 
AP-99-055 Multidick Incorporated February 3, 2000 Dismissed 
AP-94-101 Khong Island Jeweller Ltd. February 11, 2000 Dismissed 
AP-98-047 N.C. Cameron & Sons, Limited February 11, 2000 Dismissed 
AP-97-124 and Asea Brown Boveri Inc. February 21, 2000 Dismissed 
AP-97-125 

AP-98-001 Asea Brown Boveri Inc. February 21, 2000 Allowed 
AP-99-037 Coloridé Inc. February 25, 2000 Allowed 
AP-99-015 to AP-99-025 Convoy Supply Ltd. February 28, 2000 Allowed 


Excise Tax Act 


AP-95-139 Advance Building Products Ltd. September 29, 1999 Dismissed 
AP-92-222 Les Huiles Idéal Inc. October 4, 1999 Dismissed 
AP-92-238 Driscoll’s Darts & Trophies Ltd. January 27, 2000 Dismissed 
AP-93-049 Raymonde Plourde February 11, 2000 Dismissed 
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TABLE 2 


Tribunal Decisions Appealed to the Federal Court of Canada Between April 1, 1999, 
and March 31, 2000, and Pending as of March 31, 2000' 


Appeal No. 


AP-97-063, AP-97-067, 
AP-97-077, AP-97-079, 
AP-97-084, AP-97-085, 
AP-97-096, AP-97-103, 
AP-97-115 and AP-97-136 


AP-97-137 


AP-98-007 and AP-98-010 
AP-98-055 
AP-98-061 
AP-98-085 


Appellant/Product 


AYP (Canada) Inc. 


Asea Brown Boveri Inc. 


Richards Packaging Inc. and Duopac Packaging Inc. 


Butteroil Blends 
Xerox Canada Ltd./The Document Company 


Utex Corporation 


Federal Court No. 


A—S7—00 


T—80—00 
A—171—00 
T—582—00 


A—262—99 
A—396—99 
A—S35—99 
A—28—00 


1. The Tribunal has made reasonable efforts to ensure that the information listed is complete. However, since the Tribunal does not participate 
in appeals to the Federal Court of Canada, it is unable to confirm that the list contains all Tribunal decisions appealed to the Federal Court of 
Canada between April 1, 1999, and March 31, 2000. 
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TABLE 3 


Appeal Decisions of the Federal Court of Canada Rendered Between April 1, 1999, and 
March 31, 2000' 


Appeal No. Appellant Federal Court No. Outcome Date 

AP-92-128 Park City Products Limited T—77—94 Appeal dismissed September 15, 1999 

AP-92-335 Mercedes-Benz Canada Inc. T—1365—94 Appeal discontinued April 26, 1999 

AP-93-333 Michelin Tires (Canada) Ltd. T—1525—95 Appeal dismissed March 28, 2000 

AP-94-022 Ventes J.V.F. Inc. T—1551—95 Appeal dismissed July 6, 1999 

AP-94-265 Super Générateur Inc. T—1585—96 Appeal dismissed August 10, 1999 

AP-95-090 and Toyota Canada Inc. A—878—96 Appeals allowed June 28, 1999 

AP-95-166 

AP-95-128 Nowsco Well Service Ltd. A—S06—99 Appeal allowed in part November 10, 1999 

AP-95-258 Specialized Bicycle Components A—45—97 Appeal dismissed January 17, 2000 
Canada, Inc. 

AP-95-259 Paccar of Canada Ltd. A—354—98 Appeal dismissed January 20, 2000 

AP-96-082 Rollins Machinery Ltd. A—3—98 Appeal allowed September 15, 1999 

AP-96-105 Armstrong Bros. Tool Co. A—818—97 Appeal dismissed June 22, 1999 

AP-96-114 Tootsie Roll of Canada Limited A—848—97 Appeal dismissed June 22, 1999 

AP-96-127 KanEng Industries Inc. A—44—98 Appeal discontinued April 6, 1999 

AP-96-211, 2703319 Canada Inc. O/A VWWV A—155—98 Appeal dismissed November 25, 1999 

AP-96-212, Enterprises, 168700 Canada Inc. O/A 

AP-96-216, Sacha London, Aldo Shoes (1993) Inc., 

AP-96-223, Transit (A Division of Aldo Shoes) and 

AP-96-237 to Globo (A Division of Aldo Shoes) 

AP-96-239, 

AP-97-001, 

AP-97-004 to 

AP-97-008 and 

AP-97-024 to 

AP-97-026 

AP-96-241 C.A.S. Sports International Inc. and A—108—98 Appeal discontinued March 22, 1999 
Atomic Ski Canada Inc. 

AP-97-036 Spalding Canada Inc. A—123—98 Appeal dismissed April 23, 1999 

AP-97-078 Jonic International Incorporated A—/65—98 Appeal discontinued July 30, 1999 

AP-97-082 Cooper Industries (Canada) Inc. A—7/02—98 Appeal discontinued March 23, 1999 

AP-97-104 Transilwrap of Canada Ltd. A—337—99 Appeal discontinued August 18, 1999 

AP-98-006 Burlodge Canada Ltd. A—200—99 Appeal discontinued June 2, 1999 


1. The Tribunal has made reasonable efforts to ensure that the information listed is complete. However, since the Tribunal does not participate 
in appeals to the Federal Court of Canada, it is unable to confirm that the list contains all appeals that were decided between April 1, 1999, 
and March 31, 2000. 


38 


introduction 


Textile 
Reference 


Scope of the 
Reference 


Types of Relief 
Available 


CHAPTER V 


ECONOMIC, TRADE, TARIFF AND SAFEGUARD 
INQUIRIES 


The CITT Act contains broad provisions under which the government or the 
Minister of Finance may ask the Tribunal to conduct an inquiry on any economic, 
trade, tariff or commercial matter. In an inquiry, the Tribunal acts in an advisory 
capacity, with powers to conduct research, receive submissions and 
representations, find facts, hold public hearings and report, with 
recommendations as required, to the government or the Minister of Finance. 


Pursuant to a reference from the Minister of Finance dated July 6, 1994, 
as amended on March 20 and July 24, 1996, on November 26, 1997, and on 
August 19, 1999, the Tribunal was directed to investigate requests from domestic 
producers for tariff relief on imported textile inputs for use in their manufacturing 
operations and to make recommendations in respect of those requests to the 
Minister of Finance. 


A domestic producer may apply for tariff relief on an imported textile input 
used, or proposed to be used, in its manufacturing operations. The textile inputs 
on which tariff relief may be requested are the fibres, yarns and fabrics of 
Chapters 51, 52, 53, 54, 55, 56, 58, 59 and 60; certain monofilaments or strips 
and textile and plastic combinations of Chapter 39; rubber thread and textile and 
rubber combinations of Chapter 40; and products of textile glass fibres of 
Chapter 70 of the schedule to the Customs Tariff. Since July 24, 1996, and at least 
until July 1, 2002, the following yarns are not included in the textile reference: 


Knitting yarns, solely of cotton or solely of cotton and polyester staple 
fibres, measuring more than 190 decitex, of Chapter 52 or subheading 
No. 5509.53 other than those used to make sweaters, having a horizontal 
self-starting finished edge and the outer surfaces of which are constructed 
essentially with 9 or fewer stitches per 2 centimetres (12 or fewer stitches 
per inch) measured in the horizontal direction. 


The tariff relief that may be recommended by the Tribunal to the Minister of 
Finance ranges from the removal or reduction of tariffs on one or several, partial 
or complete, tariff lines, textile- and/or end-use-specific tariff provisions. In the 
case of requests for tariff relief on textile inputs used in the manufacture of 
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of a Request 


Investigations 


women’s swimsuits, co-ordinated beachwear and co-ordinated accessories only, 
the recommendation could include company-specific relief. The recommendation 
could be for tariff relief for either a specific or an indeterminate period of time. 
However, the Tribunal will only recommend tariff relief that is administrable on a 
cost-effective basis. 


Domestic producers seeking tariff relief must file a request with the Tribunal. 
Producers must file with the request either samples of the textile input for which 
tariff relief is being sought or a National Customs Ruling from the CCRA 
covering the input. If the Tribunal determines that the request is properly 
documented, it will conduct an investigation to determine if it should recommend 
tariff relief. 


Upon receipt of a request for tanff relief, and before commencement of an 
investigation, the Tribunal issues a brief electronic notice on its Web site 
announcing the request. The minimum period of time for the notification of a 
request before an investigation is commenced is 30 days. 


This notification is designed to increase transparency, identify potential 
deficiencies in the request, avoid unnecessary investigations, provide an 
opportunity for the domestic textile industry to contact the requester and agree on 
a reasonable domestic source of supply, inform other users of identical or 
substitutable textile inputs, prepare the domestic industry to respond to 
subsequent investigation questionnaires and give associations advance time for 
planning and consultation with their members. 


When the Tribunal is satisfied that a request is properly documented, it 
commences an investigation. A notice of commencement of investigation is sent 
to the requester, all known interested parties and any appropriate government 
department or agency, such as the Department of Foreign Affairs and 
International Trade, the Department of Industry, the Department of Finance and 
the CCRA. The notice is also published in the Canada Gazette. 


In any investigation, interested parties include domestic producers, certain 
associations and other persons who are entitled to be heard by the Tribunal 
because their rights or pecuniary interests may be affected by the Tnbunal’s 
recommendations. Interested parties are given notice of the request and can 
participate in the investigation. Interested parties include competitors of the 
requester, suppliers of goods that are identical to or substitutable for the textile 
input and downstream users of goods produced from the textile mput. 


Recommendations 
to the Minister 


Request for Review 


Review on Expiry 


To prepare a staff investigation report, the Tnbunal staff gathers information 
through such means as plant visits and questionnaires. Information is obtained 
from the requester and interested parties, such as a domestic supplier of the textile 
input, for the purpose of providing a basis for determining whether the tariff relief 
sought will maximize net economic gains for Canada. 


In normal circumstances, a public hearing is not required, and the Tribunal 
will dispose of the matter on the basis of the full written record, including the 
request, the staff investigation report and all submissions and evidence filed with 
the Tribunal. 


The procedures for the conduct of the Tribunal’s investigation envisage the 
full participation of the requester and all interested parties. A party, other than the 
requester, may file submissions, including evidence, in response to the properly 
documented request, the staff investigation report and any information provided 
by a government department or agency. The requester may subsequently file 
submissions with the Tribunal in response to the staff investigation report and any 
information provided by a government department or agency or other party. 


Where confidential information is provided to the Tribunal, such information 
falls within the protection of the CITT Act. Only independent counsel who have 
filed declarations and confidentiality undertakings may have access to such 
confidential information. 


The Tribunal will normally issue its recommendations, with reasons, to the 
Minister of Finance within 120 days from the date of commencement of the 
investigation. In exceptional cases, where the Tribunal determines that critical 
circumstances exist, the Tribunal will issue its recommendations within an earlier 
specified time frame which the Tribunal determines to be appropriate. The 
Tribunal will recommend the reduction or removal of customs duties on a textile 
input where it will maximize net economic gains for Canada. 


Where the Minister of Finance has made an order for tariff relief pursuant to 
a recommendation of the Tribunal, certain domestic producers may make a 
request to the Tribunal to commence an investigation for the purpose of 
recommending the renewal, amendment or termination of the order. A request for 
the amendment or termination of the order should specify what changed 
circumstances justify such a request. 


Where the Minister of Finance has made an order for tariff relief subject to a 
scheduled expiry date, the Tnbunal will, before the expiry date, issue a formal 
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notice that the tariff relief provided by the order will expire unless the Tribunal 
issues a recommendation that tariff relief should be continued and the Minister of 
Finance implements the recommendation. The notice invites interested parties to 
file submissions for or against continuation of tariff relief. 


If no opposition to the continuation of tariff relief is recerved, upon receipt of 
submissions and information supporting the request for continuation of tariff 
relief, the Tribunal may decide to recommend the continuation of tariff relief. 
Conversely, if no request for continuation of tanff relief is submitted, the 
Tribunal may decide to recommend the termination of tariff relief. If it appears 
that a more complete review is warranted, the Tribunal will conduct an 
investigation to consider whether all relevant factors which led it to recommend 
tariff relief continue to apply and whether extending tariff relief under such 
conditions would continue to provide net economic benefits for Canada. 


In accordance with the terms of reference received by the Tnbunal directing 
it to conduct investigations into requests from Canadian producers for tariff relief 
on imported textile inputs that they use in their manufacturing operations, the 
Tribunal provided the Minister of Finance, on January 27, 2000, with its 
fifth annual status report on the investigation process. The status report covered 
the period from October 1, 1998, to September 30, 1999. 


During the fiscal year, the Tribunal issued 6 reports to the Minister of 
Finance which related to 8 requests for tariff relief. In addition, the Tribunal 
issued one report further to a review of recommendations that were previously 
issued. At year end, 5 requests were outstanding, of which investigations had 
been commenced in respect of 4 requests. Table | at the end of this chapter 
summarizes these activities. 


By the end of the fiscal year, the Government had implemented 
73 recommendations by the Tribunal, of which 66 are still subject to tariff relief 
orders. Table 3 provides a summary of recommendations currently implemented. 


The implementation of Tnbunal recommendations 1s made by adding new 
tariff items to the Customs Tariff. Durmg the fiscal year, these tariff items 
covered imports worth $160 million (estimated) and provided tariff relief worth 
$21 million (estimated), the latter representing a decrease of 16 percent 
over 1998-99. 


Certain Ring-spun 
Yarns 


TA-98-004 


Recommendation: 
Tariff relief to be 
continued for an 

additional period of 

three years 
(June 18, 1999) 


Tribal Sportswear Inc. 
TR-98-019 
Recommencation: 


Indeterminate tariff relief 
(August 24, 1999) 


Ballin Inc. 
TR-97-012 
Recommendation: 


Indeterminate tariff relief 
(October 27, 1999) 


A summary of a representative sample of Tribunal recommendations issued 
during the fiscal year follows. 


The Tribunal recommended to the Minister of Finance that tariff relief on 
importations of certain ring-spun yarns be continued beyond June 30, 1999, for 
an additional period of three years. In its report, the Tribunal noted that there was 
a broad consensus in the textile spinning and knitting industries that, as a 
minimum, the tariff relief for certain ring-spun yarns should be continued for an 
additional period of three years. The Tribunal indicated that tariff relief had 
provided domestic users of these yarns with benefits that were worth millions of 
dollars each year. The Tribunal also noted that it did not receive any evidence that 
could allow it to conclude that the factors that led it to recommend that tariff 
relief be granted had significantly changed since it issued its original 
recommendations in 1995 and 1996. The Tribunal concluded that, in the absence 
of such evidence, extending tariff relief should continue to provide net economic 
gains for Canada. 


The Tribunal recommended to the Minister of Finance that tariff relief on 
importations of woven fabrics of cotton, 3-thread twill, containing 98 percent by 
weight of cotton and 2 percent by weight of elastomeric strip, dyed, weighing 
more than 200 g/m?, of subheading No. 5209.32, for use in the manufacture of 
women’s pants, skirts and shorts, be granted for an indeterminate period of time. 
In its report, the Tnbunal noted that it did not view the cotton and 
cotton/polyester fabrics produced by the domestic industry as being substitutable 
for the fabrics for which tariff relief was requested. With regard to the domestic 
cotton/spandex fabric that was being developed, the Tribunal noted that market 
acceptance and the industry’s ability to supply had not, at that time, been 
demonstrated. Accordingly, the Tnbunal could not attribute any costs that might 
be incurred by the domestic industry to the assessment of the net economic gains 
for Canada from the requested tariff relief. The Tnbunal concluded that tanff 
relief would provide a yearly benefit to Tribal Sportswear Inc. and other users of 
the subject fabrics estimated at more than $200,000. 


The Tribunal recommended to the Minister of Finance that tariff relief on 
importations of: (1) woven fabrics, of yarns of different colours, of polyester 
filaments mixed solely with polynosic rayon staple fibres, the 2-ply warp yarns 
and the single weft yarns measuring not less than 190 decitex but not more than 
250 decitex per single yarn, the staple fibres measuring not more than 2.4 decitex 
per single staple fibre, of a weight exceeding 170 g/m?, of subheading 
No. 5407.93; and (2) woven fabrics, of yarns of different colours, of polynosic 
rayon staples fibres, mixed mainly with polyester filaments or polyester staple 
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fibres, measuring not less than 85 decitex but not more than 250 decitex per 
single yarn, the staple fibres measuring not more than 3.4 decitex per single staple 
fibre, weighing at least 120 g/m? but not more than 210 g/m/?, of subheading 

No. 5516.23, both for use in the manufacture of men’s trousers and shorts, be 
granted for an indeterminate period of time. 


The Tribunal was of the view that the polyester/rayon fabrics and the fabrics 
made from Tencel or Tencel blends produced by the domestic industry were not 
substitutable for the fabrics for which tariff relief was requested. With regard to 
the Micro-Diamond fabric that was under development, the Tribunal did not 
attribute any costs that might be incurred by the domestic industry to the 
assessment of the net economic gains for Canada from the requested tariff relief 
because the said fabric was not directly substitutable. The Tnbunal concluded 
that, considering that tariff relief would provide yearly benefits to Ballin Inc. and 
other users of the subject fabrics in excess of $500,000, granting the tariff relief 
requested would result in net economic benefits for Canada. 


TABLE 1 


Disposition of Requests for Tariff Relief Between April 1, 1999, and March 31, 2000 


Request No. 


TR-97-012 
TR-98-004, 


TR-98-005 and 
TR-98-006 


TR-98-008 
TR-98-009 
TR-98-010 
TR-98-01 1 
TR-98-012 
TR-98-013 
TR-98-014 
TR-98-015 
TR-98-017 


TR-98-018 
TR-98-019 
TR-99-001 
TR-99-002 


TR-99-003 
TR-99-004 
TR-99-005 
TR-99-006 
TR-99-007 
TR-99-008 


Requester 


Ballin Inc. 


Ladcal Investments Ltd., 


O/A Pintar Manufacturing, 
Nour Trading House Inc. 


and T.S. Simms and 
Company Limited 


Zenobia Collection Inc. 
Zenobia Collection Inc. 
Zenobia Collection Inc. 
Zenobia Collection Inc. 
Zenobia Collection Inc. 
Zenobia Collection Inc. 
Zenobia Collection Inc. 
Zenobia Collection Inc. 


Jones Apparel Group 
Canada Inc. 


Utex Corporation 


Tribal Sportswear Inc. 


Alpine Joe Sportswear Ltd. 


Albany International Canada 


Inc. 


Western Glove Works Ltd. 


Peerless Clothing Inc. 
Distex Inc. 


Coloridé Inc. 


Soltex Textiles Canada Inc. 


JMJ Fashions Inc. 


Textile Input 


Fabric 


Fabric 


Fabric 
Fabric 
Fabric 
Fabric 
Fabric 
Fabric 
Fabric 
Fabric 


Fabric 


Fabric 
Fabric 
Fabric 


Yam 


Fabric 
Fabric 
Fabric 
Yam 
Nonwoven 


Fabric 


Date of Disposition 


October 27, 1999 
April 14, 1999 


August 31, 1999 
August 31, 1999 
August 31, 1999 
August 31, 1999 
August 31, 1999 
August 31, 1999 
August 31, 1999 
August 31, 1999 
July 8, 1999 


July 30, 1999 
August 24, 1999 
January 13, 2000 
December 8, 1999 


February 4, 2000 
In progress 

In progress 

In progress 

Not yet initiated 


In progress 


Indeterminate tariff relief 


Indeterminate tariff relief 


File closed 
File closed 
File closed 
File closed 
File closed 
File closed 
File closed 
File closed 


Indeterminate tariff relief 


File closed 
Indeterminate tariff relief 
File closed 


Indeterminate tariff relief 


Indeterminate tariff relief 


Status/Recommendations 
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TABLE 2 


Disposition of Reviews of Tariff Relief Recommendations Between April 1, 1999, and 
March 31, 2000 


Expiry No. 
Review No. (Original Request No.) Textile Input Date of Disposition Status/Recommendations 
TA-98-004 TE-98-002 Yarn June 18, 1999 Continuation of tariff relief for 
(TR-94002 and three years 
TR-94-002A) 
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TABLE 3 


Tariff Relief Recommendations in Place 


Request No./ 
Review No. 


TR-94-001 


TR-94-004 
TR-94-010 
TR-94.012 


TR-94-013 and 
TR-94016 


TR-94-017 and 
TR-94-018 


TR-95-003 


TR-95-004 


TR-95-005 


TR-95-009 


TR-95-010 and 
TR-95-034 


TR-95-011 


TR-95-012 


Expiry No. 


(Original Request 


No.) 


Requester/Textile Input 


Canatex Industries (Division of 


Richelieu Knitting Inc.) 
Woods Canada Limited 
Palliser Furniture Ltd. 
Peerless Clothing Inc. 


MW/G Apparel Corp. 


Elite Counter & Supplies 


Landes Canada Inc. 


Lingerie Bright Sleepwear (1991) 


Inc. 


Lingerie Bright Sleepwear (1991) 


Inc. 


Peerless Clothing Inc. 


Freed & Freed International Ltd. 


and 
Fen-nelli Fashions Inc. 


Louben Sportswear Inc. 


Perfect Dyeing Canada Inc. 


Tariff Item No./Order in Council 


5402.41.12 


5208.52.10 
5806.20.10 
5309.29.20 


5208.42.20 
5208.43.20 
5208.49.20 
5513.31.10 
9913.32.10 
5513.33.10 


9943.00.00 


5603.11.20 
5603.12.20 
5603.13.20 
9603.14.20 
5603.91.20 
5603.92.20 
5603.93.20 
5603.94.20 


5208.12.20 
5208.52.20 


5513.11.10 
5513.41.10 


5408.21.10 
5408.21.20 
5408.22.21 
5408.22.30 


5111.19.10 
5111.19.20 


5408.31.10 
5408.32.20 


5509.32.10 


Duration 


Indeterminate tariff relief 


Indeterminate tariff relief 
Indeterminate tariff relief 
Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 
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Recommendations in Place (cont'd) 


Request No./ 
Review No. 


TR-95-013A 


TR-95-036 
TR-95-037 


TR-95-051 


TR-95-053 and 
TR-95-059 


TR-95-056 


TR-95-057 and 
TR-95-058 


TR-95-060 
TR-95-061 


TR-95-064 and 
TR-95-065 
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Expiry No. 
(Original Request 
No.) Requester/Textile Input 


Doubletex 


Canadian Mill Supply Co. Ltd. 
Paris Star Knitting Mills Inc. 


Camp Mate Limited 


Majestic Industries (Canada) Ltd. 
and Caulfeild Apparel Group Ltd. 


Sealy Canada Ltd. 


Doubletex 


Triple M Fiberglass Mfg. Ltd. 
Camp Mate Limited 


Lady Americana Sleep Products 
Inc. and el ran Furniture Ltd. 


Tariff Item No./Order in Council 


5208.11.30 
5208.12.40 
5208.13.20 
5208.19.30 
5208.21.40 
5208.22.20 
5208.23.10 
5208.29.20 
5209.11.30 
5209.12.20 
5209.19.30 
5209.21.20 
5209.22.10 
5209.29.20 


5208.21.20 


5408.24.11 
5408.24.91 
5408.34.10 
5516.14.10 
5516.24.10 


5407.41.10 
5407.42.10 
5407.42.20 
5903.20.22 


9802.11.10 
5802.19.10 
5802.19.20 


3921.19.10 
5407.69.10 
5407.73.10 
5407.94.10 
5516.23.10 
5903.90.21 
6002.43.20 


5407.51.10 
5407.61.92 
5407.69.10 
9915.11.10 
5516.21.10 
5516.91.10 


7019.59.10 
6002.43.30 
6002.43.10 


Duration 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 
Indeterminate tariff relief 


Indeterminate tariff relief 


Recommendations in Place (cont'd) 


Request No./ 
Review No. 


TR-96-003 
TR-96-004 
TR-96-006 


TR-96-008 and 
TR-96-010 to 
TR-96-013 


TR-97-001 


TR-97-002 and 
TR-97-003 


TR-97-006 


TR-97-004, 
TR-97-007, 
TR-97-008 and 
TR-97-010 


TR-97-011 


TR-97-012 


TR-97-014 


TR-97-015, 
TR-97-016 and 
TR-97-020 


TR-98-001 
TR-98-002 
TR-98-004, 


TR-98-005 and 
TR-98-006 


Expiry No. 


(Original Request 


No.) 


Requester/Textile Input 


Venture III Industries Inc. 
Acton International Inc. 
Alpine Joe Sportswear Ltd. 


Les Collections Shan Inc. 


Jones Apparel Group Canada 
Inc. 


Universal Manufacturing Inc. 


Peerless Clothing Inc. 


Blue Bird Dress of Toronto Ltd. 


Australian Outback Collection 
(Canada) Ltd. 


Ballin Inc. 


Lenrod Industries Ltd. 


Helly Hansen Canada Ltd. 


Cambridge Industries 
Distex Inc. 


Ladcal Investments Ltd., O/A 
Pintar Manufacturing 

Nour Trading House and 
T.S. Simms and Company 
Limited 


Tariff Item No./Order in Council 


5407.61.92 
5906.99.21 
P.C. 1998-1118 
P.C. 1997-1668 


5407.91.10 
5407.92.20 
5407.93.10 
5408.21.30 
5408.22.40 
5408.23.20 
5408.31.30 
5408.32.40 
5408.33.10 


5208.43.30 
5513.41.20 


5407.51.30 
5903.90.22 
5903.90.23 
5903.90.24 
6002.43.40 
6002.43.50 


5407.51.20 
5407.52.20 
5407.61.94 
9407.69.20 


5209.31.20 
5907.00.16 


5407.93.30 
5916.23.20 


5603.93.40 
5903.20.24 


5608.19.20 
6002.92.20 
5806.10.20 


Duration 


Indeterminate tariff relief 
Indeterminate tariff relief 
Six-year tariff relief 


Five-year tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 
Indeterminate tariff relief 
Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 
Indeterminate tariff relief 


Indeterminate tariff relief 
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Recommendations in Place (cont'd) 


Request No./ 


Review No. 


TR-98-007 
TR-98-016 
TR-98-017 


TR-98-019 


TR-99-002 
TA-98-001 
TA-98-002 


TA-98-003 


TA-98-004 
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Expiry No. 


(Original Request 


No.) 


TE-97-004 
(TR-95-009) 


TE-97-003 
(TR-94-009) 


TE-98-001 
(TR-95-014) 


TE-98-002 


(TR-94-002 and 


TR-94-002A) 


Requester/Textile Input 


Caulfeild Apparel Group Ltd. 
Peerless Clothing Inc. 


Jones Apparel Group Canada 
Inc. 
Tribal Sportswear Inc. 


Albany International Canada Inc. 
Certain dyed woven fabrics of 
rayon and polyester 

Vinex FR-9B fabric 


Woven cut warp pile fabrics 


Certain ring-spun yarns 


Tariff Item No./Order in Council 


5208.43.30 
5407.93.20 


5408.32.50 
5408.33.20 
5408.34.20 


9209.12.30 
9209.22.20 
5209.32.10 


9405.10.20 


5408.31.20 
5408.32.30 


So12.99110 


5801.35.10 


5205.14.20 
5205.15.20 
5205.24.20 
5205.26.20 
5205.27.20 
9205.28.20 
5205.35.20 
5205.46.20 
9205.47.20 
5205.48.20 
5206.14.10 
5206.15.10 
5206.24.10 
5206.25.10 
5509.53.10 
5509.53.20 
5509.53.30 
5509.53.40 


Duration 


Indeterminate tariff relief 
Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Three-year tariff relief 


Introduction 


CHAPTER VI 
PROCUREMENT REVIEW 


Suppliers may challenge federal government procurement decisions that they 
believe have not been made in accordance with the requirements of the 
following: Chapter Ten of NAFTA, Chapter Five of the AIT or the AGP. The bid 
challenge portions of these agreements came into force on January 1, 1994, 

July 1, 1995, and January 1, 1996, respectively. 


Any potential suppliers who believe that they may have been unfairly treated 
during the solicitation or evaluation of bids, or in the awarding of contracts on a 
designated procurement, may lodge a formal complaint with the Tribunal. 

A potential supplier with an objection is encouraged to resolve the issue first with 
the government institution responsible for the procurement. When this process is 
not successful or a supplier wants to deal directly with the Tribunal, the 
complainant may ask the Tribunal to consider the case by filing a complaint 
within the prescribed time limit. 


When the Tribunal receives a complaint, it reviews the submission against 
the criteria for filing. If there are deficiencies, the complainant 1s given an 
opportunity to correct these within a specified time limit. If the Tribunal decides 
to conduct an inquiry, the government institution and all other interested parties 
are sent a formal notification of the complaint. An official notice of the complaint 
is also published in Government Business Opportunities and the Canada Gazette. 
If the contract in question has not been awarded, the Tribunal may order the 
government institution to postpone awarding any contract pending the disposition 
of the complaint by the Tribunal, unless the government institution certifies that 
the procurement is urgent or that the delay would be against the public interest. 


After receipt of its copy of the complaint, the government institution 
responsible for the procurement files a Government Institution Report (GIR) 
responding to the allegations. The complainant is then sent a copy of the GIR and 
has seven days to submit comments. These are forwarded to the government 
institution and any interveners. 


A staff investigation, which can include interviewing individuals and 
examining files and documents, may be conducted and result in the production of 
a Staff Investigation Report. This report is circulated to the parties for their 
comments. Once this phase of the inquiry is completed, the Tribunal reviews the 
information collected and decides whether a hearing should be held. 


of 


The Tribunal then makes a determination, which may consist of 
recommendations to the government institution (such as re-tendering, 
re-evaluating or providing compensation) and the award of reasonable costs to a 
prevailing complainant for filing and proceeding with the bid challenge and/or 
costs for preparing the bid. The government institution, as well as all other parties 
and interested persons, is notified of the Tnbunal’s decision. Recommendations 
made by the Tribunal in its determination are to be implemented to the greatest 
extent possible. 


Summary of Procurement Review Activities 


1998-99 1999-2000 
CASES RESOLVED BY OR BETWEEN PARTIES 
Resolved Between Parties - - 
Withdrawn 6 4 
Abandoned While Filing 4 - 
Subtotal 10 4 
INQUIRIES NOT INITIATED OR CONTINUED ON 
PROCEDURAL GROUNDS 
Lack of Jurisdiction 6 6 
Late Filing 7 9 
No Valid Basis 4 13 
Subtotal 17 28 
CASES DETERMINED ON MERIT 
Complaint not Valid 14 is 
Complaint Valid 10 14 
Subtotal 24 20 
INPROGRESS 15 9 
TOTAL 66 68 


* The Tribunal actually issued 26 written determinations which related to 27 procurement complaints. 


Summary of During the fiscal year, the Tribunal issued 26 written determinations of its 
Selected findings and recommendations which related to 27 procurement complaints. 
Determinations In 14 of the 26 wmitten determinations, the complaints were determined to be 


valid or valid in part. In these cases, various remedies were granted in the form of 
cost awards or recommendations. Nine other cases were in progress at year end. 
Table | at the end of this chapter summarizes these activities. 


Wa 


Polaris Inflatable 
Boats (Canada) Ltd. 


PR-98-032 


Determination: 
Complaint valid 
(March 8, 1999) 


Keystone Supplies 
Company 


PR-98-034 and 
PR-98-035 


Determination: 
Complaints not valid 
(April 19, 1999) 


Of the cases heard by the Tribunal in carrying out its procurement review 
functions, certain decisions stand out from among the others because of the legal 
significance of the cases. Brief summaries of a representative sample of such 
cases have been prepared for general information purposes only and have no 
legal status. 


The Tribunal made a determination with respect to a complaint filed by 
Polaris Inflatable Boats (Canada) Ltd. (Polaris) concerning a solicitation of the 
Department of Public Works and Government Services (the Department). The 
solicitation was to establish a National Master Standing Offer for the purchase of 
a range of rigid hull inflatable boats for various government departments and 
agencies. 


Polaris alleged that, contrary to the provisions of NAFTA and the AIT, 
certain government departments were applying unspecified and unannounced 
criteria in deciding which manufacturer’s product to purchase from a National 
Master Standing Offer. This action had the effect of unfairly favouring its 
dominant competitor. 


Having examined the evidence and arguments presented by the parties and 
considered the subject matter of the complaint, the Tribunal determined that the 
complaint was valid. The Tribunal recommended that the Department reopen the 
solicitation to competition. The Department was to ensure that the solicitation 
documents clearly and fully disclosed all the requirements of the procurement 
and clearly set out the criteria that would be used in the evaluation of bids, as well 
as the method of weighting and evaluating the criteria. 


The Tribunal made a determination with respect to complaints filed by 
Keystone Supply Company (Keystone) concerning two solicitations of the 
Department for the procurement of shackles, swivels and chain for the Canadian 
Coast Guard of the Department of Fisheries and Oceans. 


Keystone alleged that the procurement process unfairly discriminated against 
offshore suppliers by requiring testing at a single Canadian port of entry. 


After careful consideration, the Tribunal determined that NAFTA, the AGP 
and the AIT did not apply to the goods (from a non-Party to the agreements) 
proposed to be supplied by Keystone and that, as such, the procurement of these 
goods could not be found to have been conducted contrary to the requirements set 
out in the trade agreements. Therefore, the Tribunal determined that the 
complaints were not valid. 


i) 


Mason-Shaw-Andrew 
Management 
Consultants 


PR-99-026 


Determination: 
Complaint valid 
(December 17, 1999) 


TrizecHahn Office 
Properties Ltd. 


PR-99-047 


Inquiry not initiated/ 
Procurement process 
not initiated 
(February 17, 2000) 


Judicial Review of 
Procurement 
Decisions 
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The Tribunal made a determination with respect to a complaint filed by 
Mason-Shaw-Andrew Management Consultants (MSA) concerning a solicitation 
of the Department on behalf of the Department of Health. The solicitation was for 
a study on the business impact analysis of proposed new tobacco reporting and 
labelling requirements for the Department of Health. 


MSA alleged that, contrary to the provisions of NAFTA, the Department 
failed to use open tendering procedures and, thus, deprived MSA of equal access 
to all available information. 


Having examined the evidence and arguments presented by the parties and 
considered the subject matter of the complaint, the Tribunal determined, first, that 
the procurement was for a service covered by NAFTA and of an amount that 
exceeded the minimum required threshold. The Tribunal then determined that the 
complaint was valid. The Tribunal recommended that the Department 
compensate MSA in the amount of one half of the profit that MSA would have 
made had it been awarded the contracts relating to this procurement. 


The Tribunal made a decision with respect to a complaint filed by 
TrizecHahn Office Properties Ltd. (TrizecHahn) concerning an alleged 
solicitation of the Department for property management services for Canada 
Place in Edmonton, Alberta. 


TrizecHahn alleged that the Department had announced that it would 
compete the requirement for property management services for Canada Place, 


whereby it was obligated to procure the services on a sole-source basis from 
TnzecHahn. 


Having examined the evidence contained in the complaint, the Tribunal 
decided not to initiate an inquiry into this complaint because it related to a 
procurement that had not yet been initiated, as might have been evidenced by the 
publication of a Notice of Proposed Procurement. 


The Federal Court of Canada dismissed an application by the Attorney 
General of Canada to review a decision of the Tribunal in File Nos. PR-98-012 
and PR-98-014 (Corel Corporation) that found the complaints valid. 


The Federal Court of Canada dismissed an application by MIL Systems 
(a Division of Davie Industnes Inc.) and Fleetway Inc. to review a decision of the 
Tribunal in File No. PR-99-034 not to issue a postponement of award order. 


The Federal Court of Canada dismissed an application by Jastram 
Technologies Inc. to review a decision of the Tribunal in File No. PR-98-008 not 
to accept a complaint for inquiry due to late filing. 


Table 2 lists the procurement decisions that were appealed to or decided by 
the Federal Court of Canada during the fiscal year. 


2) 


TABLE 1 


Disposition of Procurement Complaints Between April 1, 1999, and March 31, 2000 


File No. 


PR-98-034 and 


PR-98-035 
PR-98-037 


PR-98-038 


PR-98-039 


PR-98-040 


PR-98-042 


PR-98-045 


PR-98-046 


PR-98-047 


PR-98-050 


PR-98-051 


PR-98-052 


PR-98-054 
PR-98-055 
PR-99-001 


PR-99-002 


PR-99-003 
PR-99-004 


PR-99-005 


PR-99-006 


PR-99-007 
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Complainant 


Keystone Supplies Company 


ITS Electronics Inc. 


MIL Systems 


Wescam Inc. 


Cougar Aviation Limited 


Discover Training Inc. 


Ruiter Construction Ltd. 


Deloitte & Touche Consulting Group 


Novell Canada, Ltd. 


Douglas Barlett Associates Inc. 


National Airmotive Corporation 


Marathon Management Company 


Mediascan 
Mx! Technologies Ltd. 
Novell Canada, Ltd. 


Northern Micro Inc. 


Pricewaterhousecoopers 


Detox Environmental Inc. 


Mediascan 


Quality Service International Inc. 


IT/NET 


Date of Receipt of 


Complaint 


December 1, 1998 


January 4, 1999 


January 5, 1999 


January 19, 1999 


January 22, 1999 


February 1, 1999 


February 5, 1999 


February 8, 1999 


February 11, 1999 


March 1, 1999 


March 10, 1999 


March 11, 1999 


March 22, 1999 
March 31, 1999 
April 8, 1999 


April 12, 1999 


April 12, 1999 
April 14, 1999 


March 22, 1999 


April 19, 1999 


April 21, 1999 


Status/Decision 


Decision issued April 19, 1999 
Complaints not valid 


Decision issued April 8, 1999 
Complaint not valid 


Decision issued April 14, 1999 
Complaint valid 


Decision issued April 19, 1999 
Complaint valid 


Decision issued June 7, 1999 
Complaint not valid 


Decision issued May 17, 1999 
Complaint valid in part 


Decision issued April 30, 1999 
Complaint not valid 


Decision issued May 4, 1999 
Complaint not valid 


Decision issued June 17, 1999 
Complaint valid 


Decision issued June 7, 1999 
Complaint valid 


Decision issued June 3, 1999 
Complaint dismissed/No jurisdiction 


Decision issued May 26, 1999 
Complaint valid 


Not accepted for inquiry/Late filing 
Complaint withdrawn 


Decision issued July 7, 1999 
Complaint valid 


Decision issued July 12, 1999 
Complaint not valid 


Not accepted for inquiry/Late filing 


Not accepted for inquiry/No reasonable 
indication of a breach 


Not accepted for inquiry/No reasonable 
indication of a breach 


Decision issued June 28, 1999 
Complaint not valid 


Decision issued July 20, 1999 
Complaint valid 


Disposition of Procurement Complaints (cont’d) 


File No. 


PR-99-008 
PR-99-009 


PR-99-010 
PR-99-01 1 


PR-99-012 
PR-99-013 
PR-99-014 


PR-99-015 


PR-99-016 


PR-99-017 


PR-99-018 


PR-99-019 


PR-99-020 


PR-99-021 


PR-99-022 


PR-99-023 


PR-99-024 


PR-99-025 


PR-99-026 


PR-99-027 
PR-99-028 
PR-99-029 


Complainant 


OM Video 
Offshore Systems Ltd. 


Navair Inc. 


IBM Canada Ltd./Lotus Development 
Canada Ltd. 


APG Solutions & Technologies Inc. 
Akela Multimedia Productions Ltd. 


Collectcorp. Inc., the Collection House, 
Allied International Audit Corp. 

BMCI Consultants Inc. 

Metro Excavation Inc. and Entreprise 
Marissa Inc. 

Liftow Limited 

Am-Tech Power Systems Ltd. 
Colebrand Limited 

IBM Canada 

BMCI Consulting Inc. 

KB Electronics Limited 

Novell Canada, Ltd. 

Alcatel Canada Inc. 

Alcatel Canada Inc. 
MasonsShawsAndrew Management 
Consultants 

Navatar 


TNT Digitizing & Embroidery 


Interfax Systems Inc. 


Date of Receipt of 
Complaint 


April 26, 1999 
May 11, 1999 


May 13, 1999 
May 21, 1999 


May 26, 1999 
May 27, 1999 
June 4, 1999 


June 23, 1999 


July 7, 1999 


July 7, 1999 


July 12, 1999 


July 13, 1999 


July 14, 1999 


July 28, 1999 


August 10, 1999 


August 11, 1999 


August 30, 1999 


August 30, 1999 


September 18, 1999 


September 21, 1999 
September 21, 1999 
September 21, 1999 


Status/Decision 


Not accepted for inquiry/Late filing 


Not accepted for inquiry/No reasonable 
indication of a breach 


Not accepted for inquiry/Late filing 


Not accepted for inquiry/No reasonable 
indication of a breach 


Not accepted for inquiry/Late filing 
Complaint withdrawn 
Not accepted for inquiry/No jurisdiction 


Not accepted for inquiry/No reasonable 
indication of a breach 


Decision issued November 5, 1999— 
Complaint not valid 


Decision issued October 13, 1999— 
Complaint not valid 


Decision issued September 29, 1999— 
Complaint not valid 


Not accepted for inquiry/Not a designated 
contract 


Decision issued November 5, 1999— 
Complaint valid 


Decision issued October 20, 1999— 
Complaint not valid 


Not accepted for inquiry/No reasonable 
indication of a breach 


Not accepted for inquiry/No reasonable 
indication of a breach 


Decision issued December 7, 1999— 
Complaint valid 


Decision issued November 16, 1999— 
Complaint valid 


Decision issued December 17, 1999— 
Complaint valid 


Not accepted for inquiry/Late filing 
Not accepted for inquiry/Late filing 


Not accepted for inquiry/No reasonable 
indication of a breach 


oT 


Disposition of Procurement Complaints (cont’d) 


File No. 


PR-99-030 


PR-99-031 
PR-99-032 


PR-99-033 
PR-99-034 


PR-99-035 


PR-99-036 
PR-99-037 
PR-99-038 


PR-99-039 


PR-99-040 
PR-99-041 
PR-99-042 


PR-99-043 
PR-99-044 
PR-99-045 


PR-99-046 


PR-99-047 


PR-99-048 
PR-99-049 
PR-99-050 
PR-99-051 
PR-99-052 


PR-99-053 
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Complainant 


Novell Canada, Ltd. 


Material Resource Recovery Inc. 


Quatratech Services Inc. 


Pall Aeropower Corporation 


MIL Systems (a Division of Davie 
Industries Inc.) and Fleetway Inc. 


Dr. John C. Luik 


Unisource Techonology 
Educom Training Systems Inc. 


Checker Movers 1994 


ISO Matrix.com 


Brent Moore & Associates 
Ruiter Construction Ltd. 


Canada Live News Agency Inc. 


Navatar 
Navatar 


Magellan Jacques Whitford 


Asia Communications Québec Inc. 
(AsiaCom) 


TrizecHahn Offices Ltd. 


Tecmotiv Corporation 
Telus Communications 
StorageTek Canada Inc. 
ACE/ClearDefense Inc. 


Landsdowne Technologies Inc. 


Rolls-Royce Industries Canada Inc. 


Date of Receipt of 
Complaint 


October 1, 1999 


October 8, 1999 
October 12, 1999 


October 18, 1999 
October 21, 1999 


November 9, 1999 


December 8, 1999 
December 16, 1999 
December 16, 1999 


December 17, 1999 


December 20, 1999 
December 23, 1999 
January 4, 2000 


January 7, 2000 
January 10, 2000 
January 27, 2000 


February 8, 2000 


February 10, 2000 


February 24, 2000 
February 25, 2000 
February 28, 2000 
March 8, 2000 
March 10, 2000 


March 22, 2000 


Status/Decision 


Not accepted for inquiry/Not a designated 
contract 


Not accepted for inquiry/Late filing 


Decision issued January 26, 2000— 
Complaint not valid 


Complaint withdrawn 


Decision issued March 6, 2000— 
Complaint valid 


Decision issued March 28, 2000— 
Complaint valid 


Accepted for inquiry 
Accepted for inquiry 


Not accepted for inquiry/Not a designated 
contract 


Not accepted for inquiry/No reasonable 
indication of a breach 


Accepted for inquiry 
Complaint withdrawn 


Not accepted for inquiry/No reasonable 
indication of a breach 


Accepted for inquiry 
Accepted for inquiry 


Not accepted for inquiry/No reasonable 
indication of a breach 


Not accepted for inquiry/No reasonable 
indication of a breach 


Not accepted for inquiry/No reasonable 
indication of a breach 


Not accepted for inquiry/Late filing 
Accepted for inquiry 
Accepted for inquiry 
Accepted for inquiry 


Not accepted for inquiry/Not a designated 
contract 


Accepted for inquiry 


TABLE 2 


Procurement Cases Before the Federal Court of Canada Between April 1, 1999, and 


March 31, 2000 


File No. 


PR-98-008 
PR-98-012 and 
PR-98-014 
PR-98-043 


PR-98-040 
PR-98-047 


PR-99-001 


PR-99-023 


PR-99-030 
PR-99-034 


Complainant 


Jastram Technologies Inc. 


Corel Corporation 


NFC Canada Limited 


Cougar Aviation Limited 


Novell Canada, Ltd. 


Novell Canada, Ltd. 


Novell Canada, Ltd. 


Novell Canada, Ltd. 


MIL Systems (a Division of Davie 
Industries Inc.) and Fleetway Inc. 


Appellant 


Jastram Technologies Inc. 


Attorney General of Canada 


NFC Canada Limited 


Cougar Aviation Limited 
Novell Canada, Ltd. 


Attorney General of Canada and Microsoft 
Corporation 


Novell Canada, Ltd. 


Novell Canada, Ltd. 


Novell Canada, Ltd. 


MIL Systems (a Division of Davie 
Industries Inc.) and Fleetway Inc. 


File No./ 
Status 


A—406—98 
Appeal dismissed 


A—695—98 and A—696—98 
Appeals dismissed 


T—S15—99 
Appeal discontinued 


A—421—99 
A—440—99 


A—447—99/A—448—99 
Appeals discontinued 


T—1415—99 
Appeal discontinued 
A—481—99 


A—S65—99 
Appeal discontinued 


A—/59—99 


A—/10—99 
Appeal dismissed 
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Amendments to 
SIMA 


Preliminary Injury 
Inquiry 


CHAPTER VII 
SIMA AMENDMENTS: INQUIRIES AND REVIEWS 


Under the amendments to SIMA, the Tribunal will make the preliminary 
injury determination currently made by the Commissioner of the CCRA. The 
amendments also change the way in which the public interest is dealt with after a 
finding of injury. Finally, the amendments create distinct interim and expiry 
reviews. In an expiry review, the Commissioner will make the determination of 
whether there 1s a likelihood of continued or resumed dumping or subsidizing, a 
determination now made by the Tribunal under the current SIMA. The Tribunal 
will continue to make the determination of whether the continued or resumed 
dumping or subsidizing 1s likely to cause injury. 


This chapter describes how the Tribunal will conduct each of the four 
proceedings. The Tribunal has established new or modified guidelines for these 
proceedings. The interim guidelines will contain more details on how parties may 
participate in the proceedings. 


Subsection 34(2) of SIMA requires the Tribunal to initiate a preliminary 
injury inquiry at the same time as the Commissioner initiates a dumping or 
subsidizing investigation. The Tribunal will publish a notice in the Canada 
Gazette and send a copy of that notice to the Commissioner and all known 
interested persons 


In the inquiry, the Tnbunal will determine whether the evidence discloses a 
“reasonable indication” that the dumping or subsidizing has caused injury or 
retardation, or is threatening to cause injury. The primary evidence will be the 
information received from the Commissioner and submissions from parties. The 
Tribunal will seek the views of parties on what are the like goods and which 
domestic producers comprise the domestic industry. In most cases, the Tribunal 
will not issue questionnaires or hold a public hearing. The Tribunal will make a 
preliminary determination after an inquiry of up to 60 days. 


Approximately 22 days following the commencement of the inquiry, the 
Tribunal will distribute the public information received from the Commissioner 
to all parties that filed notices of participation and the confidential information to 
counsel who filed declarations and confidentiality undertakings. This information 
will include the Commissioner’s reasons for initiation, the public and confidential 
versions of the domestic producer’s complaint and any other information that the 
Commissioner took into consideration when deciding to initiate an investigation. 
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Public Interest 
inquiry 
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Commencement 
Phase 


Parties opposed to the complaint (importers, exporters and others) will be 
invited to file submissions with evidence approximately 32 days after the 
commencement of the inquiry. The complainant and other parties supporting the 
complaint will have 7 days to make rebuttal submissions. 


If the Tribunal finds that there is a reasonable indication that the dumping or 
subsidizing has caused injury or retardation, or is threatening to cause injury, it 
will make a determination to that effect, and the Commissioner will continue the 
dumping or subsidizing investigation. If the Commissioner subsequently makes a 
preliminary determination of dumping or subsidizing, the Tribunal will 
commence a final injury inquiry under section 42 of SIMA. If there is no 
reasonable indication that the dumping or subsidizing has caused injury or 
retardation, or is threatening to cause injury, the Tribunal will terminate the 
inquiry and the Commissioner will terminate the dumping or subsidizing 
investigation. The Tribunal will issue reasons 15 days after its decision to 
terminate the inquiry. 


Subsection 45(1) of SIMA creates two distinct phases in the consideration of 
the public interest. Subsection 45(5) clarifies the options for reducing 
anti-dumping or countervailing duties if the Tribunal makes a report to the 
Minister of Finance recommending that a reduction in duties would be in the 
public interest. A new regulation identifies the factors that the Tribunal may take 
into account in its consideration of the public interest. 


In the commencement phase, the Tribunal decides whether there are 
reasonable grounds to commence a public interest inquiry. In the investigation 
phase, the Tribunal conducts its inquiry. The Tribunal may choose to commence, 
on its own, a public interest inquiry immediately after an injury finding, or 
interested persons may request a public interest inquiry. 


Any party to the injury inquiry or any other group or person affected by the 
application of the duties may make a written request for a public interest inquiry 
no later than 45 days after the injury finding. The guideline will detail the 
information to be included in a request. The key elements will be the 
identification of the public interest issue with supporting information. This may 
include, among other things, the availability of goods from other sources; the 
effects of the duties on domestic competition, on Canadian downstream 
producers of the goods and on access to goods used as inputs by downstream 
producers of other goods and services or access to technology; the effects on 
availability or prices of goods for consumers; and the effects on upstream 
suppliers of the goods. The Tribunal will return requests that do not meet these 
requirements for completion within the same 45-day time frame. 


Investigation Phase 


Interim Review 


When it receives a properly documented request, the Tribunal will notify all 
those who were sent a copy of the Tribunal’s injury finding and invite responses. 
Responses will be due no later than 21 days after the Tribunal’s notice of receipt 
of a request. 


No later than 10 days after the deadline for responses, the Tribunal will 
decide whether to commence a public interest inquiry. If 1t decides to commence 
an inquiry, it will issue a notice of commencement of public interest inquiry and 
publish it in the Canada Gazette. If the Tribunal decides not to commence a 
public interest inquiry, it will inform all persons who filed requests or responses 
of that decision. Reasons will be issued within 15 days of the decision. 


The Tribunal’s notice of inquiry will set out the procedures for the inquiry. 
These will vary depending on such factors as the complexity of the public interest 
issues raised and the number of parties involved. There will be an opportunity for 
parties to file and reply to submissions. A public hearing will normally be held. 
Persons interested in making representations will be required to make a written 
request to the Secretary no later than 21 days from the date of the Tribunal’s 
notice. 


In conducting a public interest inquiry, the Tnbunal will examine, in depth, 
the factors that it considered in reaching a decision to commence an inquiry. 
Parties will be invited to discuss, in their submissions and replies, potential duty 
reduction remedies that the Tribunal could apply if it were to be of the opinion 
that a reduction of duties would be in the public interest. 


If, on completion of its inquiry, the Tribunal determined that no reduction or 
elimination of duties is warranted, it will publish a brief report with reasons. If, 
however, the Tribunal concluded that it is in the public interest to reduce or 
eliminate the duties, it will issue a report to the Minister of Finance. The report 
will contain specific recommendations, with supporting reasons, to eliminate or 
reduce the anti-dumping or countervailing duties, or a price or prices that are 
adequate to eliminate injury, retardation or threat of injury to the domestic 
industry. 


The Tribunal will publish a notice of its report in the Canada Gazette, and a 
copy of the report will be sent to all parties to the inquiry. 


Section 76.01 of SIMA creates a distinct interim review. In deciding whether 
an interim review is warranted, the Tribunal will take into account factors such as 
whether there is a change in circumstances or new facts since the order or finding 
was made. It will then determine if the order or finding (or any aspect of it) 
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Request for a Review 


Conduct of an Interim 
Review 


Expiry Review 
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should be rescinded or continued, with or without amendment. For example, the 
domestic industry may have ceased production of like goods. An interim review 
may also be warranted where there are facts that were not put into evidence 
because they were not discoverable by the exercise of reasonable diligence during 
the inquiry. 


The Minister of Finance, the Commissioner or any other person or 
government may make a written request to the Tribunal for an interim review. 
The Tribunal will send copies of a properly documented request to the parties to 
the previous inquiry or review. They will have 15 days to file replies. The 
Tribunal will send a copy of any confidential requests or replies to counsel who 
have filed declarations and confidentiality undertakings. Where warranted, the 
Tribunal may consider accepting further submissions following the replies. 


The Tribunal will decide whether an interim review is warranted 
approximately 30 days after recerving a request. If the Tribunal decides that an 
interim review is not warranted, it will make an order to that effect and publish it 
in the Canada Gazette. It will issue the reasons for its decision approximately 
15 days following the decision. If the Tribunal determines that an interim review 
is warranted, it will issue a notice of review setting out the procedures for the 
review. The notice will be published in the Canada Gazette and will be sent to all 
known interested parties. 


The Tribunal will conduct such proceedings as the nature of the issues 
warrants. Parties will be given the opportunity to make written submissions to the 
Tnbunal. The Tribunal may make its decision solely on the basis of written 
submissions, or it may decide to hold a public hearing to receive evidence and 
submissions from parties. The proceeding may include the issuance of 
questionnaires. 


On completion of an interim review, the Tribunal will, for the review of an 
entire order or finding, continue, amend or rescind it. For the partial review of an 
order or finding, the Tribunal may make any other order, as the circumstances 
require. An order which amends or continues the original order or finding will 
expire either: (1) on the date that the original order or finding expires; or (11) where 
an expiry review 1s commenced before that date, on the date on which the 
Tribunal makes its order in that review. 


Section 76.03 of SIMA creates a distinct expiry review. The Tribunal will be 
responsible for issuing a notice of expiry of an order or finding, deciding 1f an 
expiry review 1s warranted, commencing an expiry review, and deciding if an 


Expiry Proceeding 


Notice of Review 


order or finding should be rescinded or continued, with or without amendment. 
There will be three major phases in an expiry review. The first will be the 
Tnibunal’s expiry proceeding to decide whether a review is warranted. If the 
Tribunal decides that a review is warranted, the second phase will be the 
investigation by the Commissioner to determine whether there is a likelihood of 
resumed or continued dumping or subsidizing if the order or finding expires. 
Finally, if the Commissioner determines that such a likelihood exists, the third 
phase will be the Tribunal’s inquiry into the likelihood of injury or retardation. 


The Tribunal will issue a notice of expiry at least 10 months prior to the 
expiry of the order or finding. Persons and governments will be invited to submit 
their views on whether the order or finding should be reviewed. The notice will 
give direction on the issues that should be addressed. These include the likelihood 
of a continuation or resumption of dumping or subsidizing, the likely volume and 
price ranges of dumped or subsidized imports, information on the domestic 
industry’s recent performance, the likelihood of injury to the domestic industry if 
the order or finding were allowed to expire, any other developments affecting, or 
likely to affect, the performance of the domestic industry, changes in 
circumstances, domestically or internationally, and any other relevant matter. 


Submissions will be made 25 days after the notice of expiry. If there are 
submissions opposing a review, the Tribunal will circulate all the submissions to 
those that filed a submission. They will have one week to reply. The Tribunal 
will circulate confidential submissions to counsel who filed declarations and 
confidentiality undertakings. Absent exceptional circumstances, the Tribunal will 
not accept any further submissions following the replies. 


On the 50th day after the notice of expiry, the Tribunal will determine 
whether a review of the order or finding is warranted. If the Tribunal determines 
that a review is warranted, it will issue a notice of review and notify the 
Commissioner, interested persons and governments of its decision. If the 
Tribunal determines that a review 1s not warranted, it will issue an order, and the 
reasons for its decision will be issued approximately 15 days following the order. 
The notice of review or the order not to review will be published in the Canada 
Gazette. 


The notice will set out how the Tribunal will conduct the review and briefly 
describe the functions of the Tribunal and those of the Commissioner in the 
review. It will also indicate the deadline for the Commissioner’s determination 
concerning the likelihood of continued or resumed dumping or subsidizing. 
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Commissioner’s 
investigation 


—Dumping or 
Subsidizing 


Tribunal’s Inquiry 


—Injury 


The Commissioner will have 120 days to determine whether the expiry of the 
order or finding is likely to result in the continuation or resumption of dumping or 
subsidizing. CCRA guidelines in respect of expiry review investigations will 
provide details on the process. 


If the Commissioner finds that there 1s a likelihood of continued or resumed 
dumping or subsidizing, the Commissioner will provide the Tribunal with the 
reasons for the determination, information relating to the enforcement of the 
order or finding and any other information that has been taken into consideration 
by the Commissioner, including replies to questionnaires from exporters, 
importers and domestic producers. If the Commissioner finds that there is no 
likelihood of continued or resumed dumping or subsidizing, the Tribunal will 
issue an order rescinding the order or finding. 


The Tribunal will conduct the injury phase of the expiry review if the 
Commissioner determines that there 1s a likelihood of continued or resumed 
dumping or subsidizing to determine if the continued or resumed dumping or 
subsidizing 1s likely to result in injury or retardation. The Tribunal will issue its 
decision with reasons approximately 130 days after the Commissioner’s 
determination. 


Public and protected pre-hearing staff reports will be prepared and, along 
with the information forwarded by the Commissioner and other information 
collected by the Tribunal, will be distributed to parties that filed notices of 
participation. Confidential information and documents will be provided to 
counsel who filed declarations and confidentiality undertakings. Parties will be 
given an opportunity to make submissions and to request further information 
from other parties. A public hearing will normally be held. 


In its inquiry, the Tribunal may take into account the factors to be set out in 
the Special Import Measures Regulations. These include factors such as the likely 
volume and prices of the dumped or subsidized goods, the likely performance of 
the domestic industry, the likely performance of the foreign industry, the likely 
impact of the dumped or subsidized goods on the domestic industry, 
anti-dumping or countervailing measures in a country other than Canada, any 
changes in market conditions, domestically or internationally, and any other 
factors relevant in the circumstances. 


If the Tribunal determines that the continued or resumed dumping or 
subsidizing is likely to cause injury or retardation, it will issue an order 
continuing the order or finding, with or without amendment. If the Tribunal 
determines that the continued or resumed dumping or subsidizing 1s not likely to 
cause injury or retardation, the order or finding will be rescinded. 


October 1996 
May 1999 
January 2000 
January 2000 
November 1999 
Bulletin 


Brochure and 
Information 
Documents 


TRIBUNAL PUBLICATIONS 


Textile Reference Guide 


Annual Report for the Fiscal Year Ending March 31, 1999 


Procurement Review Process: A Descriptive Guide 


Textile Reference: Annual Status Report 


Confidentiality Guidelines 


Vol. 11, Nos. 1 -4 


A brochure and a series of documents designed to inform the public of the 
work of the Tribunal are available. They include: 


Introductory Guide on the Canadian International Trade Tribunal 
Information on Appeals from Customs, Excise and SIMA Decisions 
Information on Dumping and Subsidizing Inquiries and Reviews 
Information on Textile Tariff Investigations 

Information on Procurement Review 

Information on Import Safeguard Inquiries and Measures 


Information on Economic, Trade and Tariff Inquiries 


Publications can be obtained by contacting the Secretary, Canadian International Trade Tribunal, Standard 
Life Centre, 333 Laurier Avenue West, Ottawa, Ontario K1A 0G7 (613) 993-3595 or they can be accessed 
on the Tribunal’s Web site. 
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CHAPTER | 
TRIBUNAL HIGHLIGHTS IN FISCAL YEAR 


On January 1, 2001, Ms. Patricia M. Close was reappointed to the position of 
Vice-Chairperson of the Canadian Intemational Trade Tnbunal (the Tribunal). 
Prior to her appointment to the Tribunal in 1997, she was Director of the Tariffs 
Division at the Department of Finance. Ms. Close also held various senior 
positions with the departments of Industry, Natural Resources and Finance and, 
on executive exchanges, with the Bank of Montreal and Petro-Canada. 


On September 19, 2000, Mr. Richard Lafontaine was appointed 
Vice-Chairperson of the Tribunal. Mr. Lafontaine was originally appointed to the 
position of Member of the Tribunal in 1998. Prior to his appointment, he was 
Chair of the Standards Council of Canada. He also held senior positions with 
Warnock Hersey Professional Services Ltd., Lavallin and its successor, 
SNC-Lavallin, and Inchcape Testing Services. 


On November 10, 2000, Mr. Peter F. Thalheimer was reappointed to the 
position of Member of the Tribunal. Prior to his appointment in 1997, he owned a 
private law practice in Timmins, Ontario, for the period from 1964 to 1993. 

Mr. Thalheimer was elected to the House of Commons in 1993, representing the 
riding of Timmins-Chapleau, and served as Vice-Chair of the Standing 
Committee on Natural Resources. 


On February 19, 2001, Ms. Ellen Fry was appointed to the position of 
Member of the Tribunal. Prior to her appointment, she was General Counsel at 
the Department of Justice, Client Driven Services Secretariat. Ms. Fry previously 
held the position of General Counsel at the Department of Industry and the 
Department of Transport and subsequently at the Department of the Environment 
where she managed legal work on trade issues. Ms. Fry also had experience 
working in a private law firm. 


Duning the fiscal year, Mr. Raynald Guay resigned as Vice-Chairperson of 
the Tnbunal and the term of Mr. Arthur B. Trudeau as temporary Member of the 
Tribunal expired. The Tribunal takes this opportunity to recognize these 
Members’ valuable contribution to the Tnbunal’s work. 


On January 26, 2001, Mr. Gerry Stobo resigned as General Counsel of the 
Tribunal to pursue his career in a private law firm. The Tribunal would like to 
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take this opportunity to recognize Mr. Stobo’s significant contribution to the 
Tribunal’s work and the quasi-judicial community. He was instrumental in 
developing, in conjunction with the Canadian Centre for Management 
Development, a training program for members who are newly appointed to 
federal boards and tribunals. He was also involved in initiatives relating to ethics 
and values in the quasi-judicial environment. Finally, Mr. Stobo was actively 
involved in the activities of the Canadian Bar Association and was elected first 
President of the Canadian Bar Association’s Public Sector Lawyers’ Conference 
whose objective is to promote a forum for public sector lawyers whose interests 
are different from those of lawyers in private practice. 


Legislative amendments to the Special Import Measures Act (SIMA) and the 
Canadian International Trade Tribunal Act (CITT Act) came into force on 
Apnil 15, 2000, bringing changes to the jurisdiction, procedures and processes of 
the Tribunal. 


In order to familiarize stakeholders with those changes, the Tribunal issued a 
series of interim guidelines dealing with preliminary injury inquiries, public 
interest inquiries, interim reviews and expiry reviews. These documents are 
available on the Tribunal’s Web site (www. citt.gc.ca). 


In the fiscal year, the Tribunal issued five preliminary determinations of 
injury under subsection 37.1(1) of SIMA. One preliminary injury inquiry was 
terminated, and one was still in progress at the end of the year. The Tribunal also 
issued six findings following injury inquiries under section 42 of SIMA and four 
orders following reviews under section 76. One injury inquiry was suspended as 
a result of the acceptance by the Commissioner of the Canada Customs and 
Revenue Agency (CCRA) of an undertaking offered by the exporter of the 
subject goods. At the end of the year, there were three inquiries and two reviews 
in progress. 


On May 1, 2000, the Tribunal, under subsection 43(1) of SIMA, found that 
the dumping in Canada of iodinated contrast media used for radiographic 
imaging, originating in or exported from the United States (including the 
Commonwealth of Puerto Rico) (NQ-99-003) had caused material injury to the 
domestic industry. Having received representations on the question of public 
interest, the Tnbunal decided to initiate a public interest investigation under 
section 45 of SIMA. On August 29, 2000, the Tribunal issued its report to the 
Minister of Finance recommending a reduction in the anti-dumping duties on 
certain iodinated contrast media from the United States (including the 
Commonwealth of Puerto Rico). 
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On August 1, 2000, the Tribunal, under subsection 43(1) of SIMA, found 
that the dumping in Canada of certain refrigerators, dishwashers and dryers 
originating in or exported from the United States (NQ-2000-001) had caused 
material injury to the domestic industry. Having received representations on the 
question of public interest, the Tnbunal determined that there was no public 
interest issue that warranted further investigation under section 45 of SIMA. 


Duming the fiscal year, the Tribunal issued eight reports to the Minister of 
Finance conceming requests for tariff relief: Four requests for tariff relief were in 
progress at the end of the year. In addition, the Tribunal’s sixth annual status 
report on the investigation process was submitted to the Minister of Finance on 
January 31, 2001. 


The Tribunal issued decisions on 58 appeals from decisions of the 
Department of National Revenue and the CCRA made under the Customs Act 
and the Excise Tax Act. 


The Tribunal received 78 complaints during the fiscal year. The Tribunal 
issued 28 written determinations of its findings and recommendations. Nine of 
these determinations related to cases that were in progress at the end of fiscal 
year 1999-2000. In 13 of the 28 written determinations, the complaints were 
determined to be valid or valid in part. 


In July 1999, the governments of the Republic of Korea and Canada signed 
the Agreement on the Procurement of Telecommunications Equipment 
establishing rules and procedures with respect to government procurement of 
telecommunications equipment and incidental services by manufacturers and 
service providers of both countries. The agreement also provides for the 
application of non-discriminatory rules with respect to the procurement of 
telecommunications equipment by listed government entities. Under the terms of 
the agreement, the federal government is required to adopt and maintain bid 
protest procedures for procurement that it covers. 


Given that the Tribunal is the bid challenge authority for procurement 
complaints under the North American Free Trade Agreement (NAFTA), the 
Agreement on Internal Trade (AIT) and the Agreement on Government 
Procurement (AGP), the federal government has determined that the Tribunal 
would be Canada’s bid challenge authority in respect of the Agreement on the 
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Procurement of Telecommunications Equipment. The Canadian International 
Trade Tribunal Procurement Inquiry Regulations were therefore amended. These 
amendments came into force on November 1, 2000. 


The revised Canadian International Trade Tribunal Rules (Rules of 
Procedure) came into force on April 15, 2000. They eliminate unnecessary rules, 
increase efficiency and transparency and preserve fairness. Procedures have also 
been modified to reflect technological changes. The revised Rules of Procedure 
also incorporate new rules to accommodate legislative amendments to SIMA and 
the CITT Act that came into effect on April 15, 2000. An unofficial version of the 
Rules of Procedure is available on the Tribunal’s Web site. 


Tribunal notices and decisions are published in the Canada Gazette. Those 
relating to procurement complaints are also published in Government Business 
Opportunities. 


The Tribunal’s Web site provides an exhaustive repository of all Tribunal 
notices, decisions and publications, as well as other information relating to the 
Tribunal’s current activities. The Tribunal also launched a new subscriber alert 
service. This new service gives a subscriber the flexibility to choose those areas 
of the Tribunal’s jurisdiction for which it wants to be notified of each new 
posting on the Tnbunal’s Web site. It also allows subscribers to register and 
deregister on-line. This service is available free of charge. 


All the Tribunal’s inquiries were completed on time, and decisions were 
issued within the statutory deadlines. For appeals of customs and excise decisions 
that are not subject to statutory deadlines, the Tribunal usually issues, within 
120 days of the hearing, a decision on the matter in dispute, including the reasons 
for its decision. 


Tribunal’s Caseload in Fiscal Year 


Cases 

Withdrawn/ 

Not Initiated/ Cases 
Terminated/ Outstanding 
Suspended (March 31, 2001) 


Cases Brought 
Forward from 
Previous 
Fiscal Year 


Decisions/ 
Reports 
Issued 


Cases 
Received in 


Fiscal Year Total 
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Inquiries 

Public Interest Inquiries 

Requests for Interim Review 

Expiries" 

Expiry Reviews 
APPEALS 


Customs Act 

Excise Tax Act 

SIMA 

Total 
ECONOMIC, TRADE, 
TARIFF AND 
SAFEGUARD INQUIRIES 

Textile Reference 

Requests for Tariff Relief 

Expiries' 
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Requests for Reconsideration 


Economic, Trade and 
Tariff-related Matters 
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ACTIVITIES 


Complaints 
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310 58 82 


9 78 87 28 37 22 


1. Asaresult of a different method of reporting expiries, expiries for which decisions had not been made prior to the end of the previous fiscal 
year are detailed in column one. The fourth column refers to decisions to review. 
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CHAPTER Il 


MANDATE, ORGANIZATION AND ACTIVITIES OF 
THE TRIBUNAL 


The Tribunal is an administrative tribunal operating within Canada’s trade 
remedies system. It is an independent quasi-judicial body that carries out its 
statutory responsibilities in an autonomous and impartial manner and reports to 
Parliament through the Minister of Finance. 


The main legislation governing the work of the Tribunal is the CITT Act, 
SIMA, the Customs Act, the Excise Tax Act, the Canadian International Trade 
Tribunal Regulations (CITT Regulations), the Canadian International Trade 
Tribunal Procurement Inquiry Regulations and the Rules of Procedure. 


The Tnbunal’s primary mandate is to: 


e conduct inquiries into whether dumped or subsidized imports have 
caused, or are threatening to cause, material injury to a domestic industry; 


e hear appeals of decisions of the CCRA made under the Customs Act, the 
Excise Tax Act and SIMA; 


e conduct inquiries into complaints by potential suppliers conceming 
federal government procurement that is covered by NAFTA, the AIT, the 
World Trade Organization (WTO) AGP and the Agreement on the 
Procurement of Telecommunications Equipment, 


e conduct investigations into requests from Canadian producers for tariff 
relief on imported textile inputs that they use in production operations; 


e conduct safeguard inquiries into complaints by domestic producers that 
increased imports are causing, or threatening to cause, serious injury to 
domestic producers; and 


e conduct inquiries and provide advice on such economic, trade and taniff 
issues as are referred to the Tribunal by the Governor in Council or the 
Minister of Finance. 


In carrying out most of its responsibilities, the Tnbunal conducts inquiries 
with hearings that are open to the public. These are normally held at the 
Tribunal’s offices in Ottawa, Ontario, although hearings may also be held 
elsewhere in Canada, in person or through videoconferencing. The Tribunal has 
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rules and procedures similar to those of a court of law, but not quite as formal or 
strict. The CITT Act states that hearings, generally conducted by a panel of three 
members, should be carried out as “informally and expeditiously” as the 
circumstances and considerations of fairness permit. The Tribunal has the power 
to subpoena witnesses and require parties to submit information. The CITT Act 
contains provisions for the protection of confidential information. Only 
independent counsel who have filed declarations and confidentiality undertakings 
may have access to confidential information. 


The Tnbunal’s decisions may be reviewed by or appealed to, as appropnate, 
the Federal Court of Canada and, ultimately, the Supreme Court of Canada, or a 
binational panel under NAFTA, in the case of a decision affecting U.S. and/or 
Mexican interests in SIMA. Governments that are members of the WTO may 
challenge some of the Tribunal’s decisions before a dispute settlement panel 
under the WTO Understanding on Rules and Procedures Governing the 
Settlement of Disputes. 


The Tribunal may be composed of nine full-time members, including a 
Chairperson and two Vice-Chairpersons, who are appointed by the Governor in 
Council for a term of up to five years that 1s renewable once. A maximum of 
five additional members may be temporarily appointed. The Chairperson is the 
Chief Executive Officer responsible for the assignment of members and for the 
management of the Tribunal’s work. Members come from a variety of 
educational backgrounds, careers and regions of the country. 


Members of the Tribunal, currently seven, are supported by a permanent staff 
of 86 people. Its principal officers are the Secretary, responsible for corporate 
management, public relations, dealings with other government departments and 
other governments, and the court registry functions of the Tribunal; the Executive 
Director, Research, responsible for the investigative portion of inquiries, for the 
economic and financial analysis of firms and industries and for other fact finding 
required for Tnbunal inquiries; and the General Counsel, responsible for the 
provision of legal services. 


Through the Tnbunal/Canadian Bar Association Bench and Bar Committee, 
the Tribunal provides a forum to promote discussion with the bar on issues of 
importance. The committee also includes representatives from the trade 
consulting community. The Tribunal consults with the bar, representatives of 
industries and others that appear or are likely to appear before the Tribunal to 
exchange views on new procedures being considered by the Tribunal prior to 
their distribution as guidelines or practice notices. The Tnbunal also briefs federal 
government departments and trade associations on its procedures. 


Organization 


CHAIRPERSON 


Pierre Gosselin 


VICE-CHAIRPERSONS 


Raynald Guay* 
Patricia M. Close 
Richard Lafontaine 


MEMBERS 


Peter F. Thalheimer 
Zdenek Kvarda 
James A. Ogilvy 
Arthur B. Trudeau** 
Ellen Fry 


SECRETARIAT 
Secretary 
Michel P. Granger 


RESEARCH BRANCH 
Executive Director of Research 
Ronald W. Erdmann 

LEGAL SERVICES BRANCH 


General Counsel 
Gerry Stobo* 


* — Resigned during the fiscal year 
*« Temporary Member whose term expired during the fiscal year 


Legislative Mandate of the Tribunal 


Section 
CITT Act 
18 

19 

19.01 


19.02 


23 


23(1.01) and (1.02) 


30.08 and 30.09 
30.11 

SIMA 

33 and 37 

34, 35 and 36 
Sia 


42 


61 


76 


10 


Authority 


Inquiries on Economic, Trade or Commercial Interests of Canada by Reference from the Governor in Council 
Inquiries Into Tariff-related Matters by Reference from the Minister of Finance 

Safeguard Inquiries Concerning Goods Imported from the United States and Mexico 

Mid-term Reviews of Safeguard Measures and Report 


Safeguard Inquiries Concerning Goods Imported Into Canada and Inquiries Into the Provision, by Persons 
Normally Resident Outside Canada, of Services in Canada 


Safeguard Complaints by Domestic Producers 


Safeguard Complaints by Domestic Producers Concerning Goods Imported from the United States and 
Mexico 


Safeguard Measures 


Complaints by Potential Suppliers in Respect of Designated Contracts 


Advice to Commissioner 

Preliminary Inquiry 

Preliminary Determination of Injury 

Inquiries With Respect to Injury Caused by the Dumping and Subsidizing of Goods 

Findings of the Tribunal Concerning Injury 

Recommencement of Inquiry (on Remand from the Federal Court of Canada or a Binational Panel) 
Public Interest 

Advice to the Commissioner 


Appeals of Redeterminations of the Commissioner Made Pursuant to Section 59 Concerning Whether 
Imported Goods Are Goods of the Same Description as Goods to Which a Tribunal Finding Applies, Normal 
Values and Export Prices or Subsidies 


Reviews of Findings of Injury Initiated by the Tribunal or at the Request of the Commissioner or Other 
Interested Persons 


Legislative Mandate of the Tnbunal (cont’d) 


Section Authority 

76.01 Interim Reviews of Orders by Tribunal 

76.02 Reviews of Orders by Tribunal on Referral Back and Re-hearing 

76.03 Expiry Reviews 

76.1 Reviews of Findings of Injury Initiated at the Request of the Minister of Finance 

89 Rulings on Who Is the Importer 

Customs Act 

67 Appeals of Decisions of the Commissioner Concerning Value for Duty and Origin and Classification of 
Imported Goods 

68 Appeals to the Federal Court of Canada 

70 References of the Commissioner Relating to the Tariff Classification or Value for Duty of Goods 

Excise Tax Act 

Simon SteZl Olea. Appeals of Assessments and Determinations of the Minister of National Revenue 


81.23, 81.25 and 81.33 
81.32 Requests for Extension of Time for Objection or Appeal 


Softwood Lumber Products Export Charge Act 


18 Appeals of Assessments and Determinations of the Minister of National Revenue 
Energy Administration Act 
13 Declarations Concerning the Amount of Oil Export Charge 
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The Process 


Preliminary Injury 
Inquiries 


CHAPTER III 


DUMPING AND SUBSIDIZING INJURY INQUIRIES 
AND REVIEWS 


Under SIMA, the CCRA may impose anti-dumping and countervailing duties 
when domestic producers are injured by imports of goods into Canada: 


e at prices lower than sales in the home market or lower than the cost of 
production (dumping), or 


e that have benefited from certain types of government grants or other 
assistance (subsidizing). 


The determination of dumping and subsidizing is the responsibility of the 
CCRA. The Tribunal determines whether such dumping or subsidizing has 
caused “material injury” or “retardation” or is threatening to cause material injury 
to a domestic industry. 


A Canadian producer or an association of Canadian producers begins the 
process of seeking relief from alleged mjurious dumping or subsidizing by 
making a complaint to the Commissioner of the CCRA. If the Commissioner 
initiates a dumping or subsidizing investigation, the Tribunal initiates a 
preliminary injury inquiry under subsection 34(2) of SIMA. The Tribunal seeks to 
make all interested parties aware of the inquiry. It issues a notice of 
commencement of preliminary injury inquiry that is published in the Canada 
Gazette and forwarded to all known interested persons. 


In the inquiry, the Tnbunal determines whether the evidence discloses a 
“reasonable indication’ that the dumping or subsidizing has caused injury or 
retardation, or is threatening to cause injury. The primary evidence is the 
information received from the Commissioner and submissions from parties. The 
Tribunal seeks the views of parties on what are the like goods and which domestic 
producers comprise the domestic industry. In most cases, the Tribunal does not 
issue questionnaires or hold a public hearing. The Tribunal makes a preliminary 
determination after an inquiry of up to 60 days. 


If the Tribunal finds that there is a reasonable indication that the dumping or 
subsidizing has caused injury or retardation, or is threatening to cause injury, it 
makes a determination to that effect, and the Commissioner continues the 
dumping or subsidizing investigation. If there is no reasonable indication that the 
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dumping or subsidizing has caused injury or retardation, or is threatening to cause 
injury, the Tribunal terminates the inquiry, and the Commissioner terminates the 
dumping or subsidizing investigation. The Tribunal issues reasons 15 days after 
its determination. 


The Tribunal completed five preliminary injury inquiries in the fiscal year. 
They concemed Certain Grain Corn (PI-2000-001), Garlic (PI-2000-002), 
Certain Concrete Reinforcing Bar (PI-2000-003), Certain Corrosion-resistant 
Steel Sheet (PI-2000-005) and Certain Flat Hot-rolled Carbon and Alloy Steel 
Sheet and Strip (P1-2000-006). The Tribunal terminated its inquiry with respect to 
Pulp-dewatering Screw Presses (PI-2000-004) after the Commissioner 
terminated his dumping investigation. One preliminary injury inquiry was still in 
progress at the end of the fiscal year. 


Table 1 summarizes the Tnbunal’s preliminary injury inquiry activities 
during the fiscal year. 


When the Commissioner decides not to initiate a dumping or subsidizing 
investigation because there is no reasonable indication of injury, the Commissioner 
or the complainant may, under section 33 of SIMA, refer the matter to the Tnbunal 
for an opinion as to whether or not the evidence before the Commissioner discloses 
a reasonable indication that the dumping or subsidizing has caused material injury 
or retardation or is threatening to cause material injury to a domestic industry. 


Section 37 of SIMA requires the Tribunal to render its advice within 30 days. 
The Tribunal makes its decision, without holding a public hearing, on the basis of 
the information before the Commissioner when the decision regarding initiation 
was reached. 


There were no references under section 33 of SIMA during the fiscal year. 


If the Commissioner makes a preliminary determination of dumping or 
subsidizing, the Tribunal commences a final injury inquiry under section 42 of 
SIMA. The CCRA may levy provisional duties on imports from the date of the 
preliminary determination. The Commissioner continues his investigation to a 
final determination of dumping or subsidizing. 


As in a preliminary injury inquiry, the Tribunal seeks to make all interested 
parties aware of its inquiry. It issues a notice of commencement of inquiry that is 
published in the Canada Gazette and forwarded to all known interested parties. 


In conducting final injury inquiries, the Tribunal requests information from 
interested parties, receives representations and holds public hearings. The 
Tribunal’s staff carries out extensive research for each inquiry. The Tribunal 
sends questionnaires to domestic manufacturers, importers and purchasers and to 
foreign producers. Based primarily on questionnaire responses, the Tribunal’s 
staff prepares a report that focuses on the factors that the Tribunal considers in 
arriving at decisions regarding material injury or retardation or threat of material 
injury to a domestic industry. The reports become part of the case record and are 
made available to counsel and parties. 


Parties participating in the proceedings may conduct their own cases or be 
represented by counsel. Confidential or business-sensitive information 1s 
protected in accordance with provisions of the CITT Act. 


The Special Import Measures Regulations prescribe factors that the Tnbunal 
may consider in its determination of whether the dumping or subsidizing of goods 
has caused material injury or retardation or is threatening to cause material injury 
to a domestic industry. These factors include, among others, the volume of 
dumped or subsidized goods, the effects of the dumped or subsidized goods on 
prices and the impact of the dumped or subsidized goods on production, sales, 
market shares, profits, employment and utilization of production capacity. 


The Tnbunal holds a public hearing about 90 days after the commencement 
of the inquiry, usually starting just before the Commissioner makes a final 
determination of dumping or subsidizing. At the public hearing, domestic 
producers attempt to persuade the Tribunal that the dumping or subsidizing of 
goods has caused material injury or retardation or is threatening to cause material 
injury to a domestic industry. Importers and exporters challenge the domestic 
producers’ case. After cross-examination by parties and examination by the 
Tribunal, each side has an opportunity to respond to the other’s case and to 
summarize its own. In many inquiries, the Tribunal calls witnesses who are 
knowledgeable about the industry and market in question. Parties may also seek 
exclusions from a Tribunal finding of material injury or retardation or threat of 
material injury to a domestic industry. 


The Tribunal must issue its finding within 120 days from the date of the 
preliminary determination by the Commissioner. The Tribunal has an additional 
15 days to issue a statement of reasons explaining its finding. A Tribunal finding 
of material injury or retardation or threat of material injury to a domestic industry 
is the legal authority for the imposition of anti-dumping or countervailing duties 
by the CCRA. 
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lodinated Contrast 
Media 


NQ-99-003 
Finding: 


Injury 
(May 1, 2000) 


The Tribunal completed six final injury inquiries 1n the fiscal year. They 
concerned Jodinated Contrast Media (NQ-99-003), Certain Carbon Steel Plate 
(NQ-99-004), Certain Refrigerators, Dishwashers and Dryers (NQ-2000-001), 
Certain Stainless Steel Round Bar (NQ-2000-002), Waterproof Footwear and 
Bottoms (NQ-2000-004) and Certain Grain Corn (NQ-2000-005). In 1999, the 
estimated values of the Canadian markets were $20 million for iodinated contrast 
media, $520 million for carbon steel plate, $280 million, $175 million and 
$160 million, respectively, for refrigerators, dishwashers and dryers, $30 million 
for stainless steel round bar and $100 million for waterproof footwear. The 
western Canadian regional market for grain corn in 1999 was estimated to be 
$75 million. 


The Tribunal suspended its inquiry in Bingo Paper (NQ-2000-003) following 
the acceptance of an undertaking by the Commissioner. 


This inquiry involved dumped imports from the United States. The sole 
domestic producer was Mallinckrodt Canada Inc. (MCI), a wholly owned 
subsidiary of Mallinckrodt Inc. Iodinated contrast media is a medical imaging 
agent used in X-ray diagnostic procedures. 


The Tribunal concluded that dumped imports had caused injury to MCI in the 
form of eroded prices and that the injury was material. The evidence showed 
ageressive price offers for dumped imports at several accounts and the loss of a 
major account by MCL. While recognizing that other factors contributed to the 
price declines in the Canadian market, such as the purchasing power of buying 
groups, healthcare budget constraints, product cycles and the phasing out of 
patent protection, the Tribunal was of the view that the magnitude of the price 
erosion could only be attributed to the dumping. 


In response to a submission that MCI had led prices down, the Tribunal was 
of the view that importers could compete with the domestic industry’s prices, but 
only up to a point where the product was offered at dumped prices, which caused 
injury to the domestic industry. With respect to the fact that the vast majority of 
MCTI’s production was exported, the Tnbunal found that the industry had 
benefited from its export performance because, by distributing the fixed costs on a 
larger volume, it helped offset the injurious effects of dumping in the domestic 
market. 


Certain Carbon Steel 
Plate 


NQ-99-004 


Finding: 
Injury 
(June 27, 2000) 


Certain Refrigerators, 
Dishwashers and 
Dryers 


NQ-2000-001 
Finding: 


Injury 
(August 1, 2000) 


This inquiry concerned dumped imports from Brazil, Finland and Ukraine, 
and dumped and subsidized imports from India, Indonesia and Thailand. There 
were three domestic producers of carbon steel plate: Algoma Steel Inc., Stelco 
Inc. (Stelco) and IPSCO Inc. (IPSCO). Several exporters from Brazil, Ukraine, 
India and Indonesia participated in the inquiry. 


The Tribunal found that sales of the dumped and subsidized subject carbon 
steel plate at prices substantially below the domestic producers’ and non-subject 
countries’ selling prices had caused material injury to the domestic industry. The 
Tnbunal was of the view that the subject imports gained significant sales volume 
and market share in 1998 and 1999 at the expense of the domestic producers. In 
an effort to regain sales volume and market share that were lost in late 1998 and 
in 1999, the domestic producers continued to reduce transaction prices in order to 
meet the lower prices of the subject imports. Together, the price erosion and the 
loss in sales volume and market share resulted in a deterioration of the domestic 
producers’ financial performance. 


Exporters of carbon steel plate argued that other factors had caused injury to 
the domestic producers. These factors included supply constraints within the 
domestic industry, efficiency enhancements by domestic producers that drove 
prices down, increased costs and financial expenses unrelated to plate production, 
intra-industry competition and the impact of U.S. pricing on the Canadian market. 
The Tribunal reviewed the effects of these other factors to ensure that it did not 
attribute to the subject goods any injury caused by these other factors. 


This inquiry concerned dumped imports of three kinds of household 
appliances, refrigerators, dishwashers and dryers, manufactured by White 
Consolidated Industries, Inc. (WCI) and Whirlpool Corporation (Whirlpool) of 
the United States. The sole domestic producer was Camco Inc. (Camco). Several 
exporters, importers, distributors and retailers of household appliances and the 
Commissioner of Competition participated in the inquiry. 


The Tribunal found that dumped imports had caused material injury to 
Camco’s production of refrigerators, dishwashers and dryers. In the Tribunal’s 
view, the dumped imports forced Camco to meet the low prices of the dumped 
imports or to lose sales. In this regard, the Tribunal considered that price was a 
central factor in the purchaser’s decision to buy a specific line of appliances and 
that the extent of the dumping afforded imports a great deal of room to acquire or 
maintain market share. The evidence showed that Camco experienced a 
significant loss of market share as a direct result of the increased sales of imports 
at dumped prices. In addition, the Tribunal found that Camco experienced price 
suppression and, to a lesser extent, price erosion. The Tribunal found that the 
magnitude of Camco’s market share declines in each of the product markets, 
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Certain Stainless 
Stee! Round Bar 


NQ-2000-002 
Finding: 


Injury 
(October 27, 2000) 


especially during a period of market growth, was material and constituted injury | 
to the production of like goods by the domestic industry. | 


While much of the injury occurred in the builder and authorized 
builder-distributor (ABD) market segment, the Tribunal also found that Camco 
experienced a significant loss of market share in the retail segment of the market. | 
The Tribunal also found that Camco’s gross margins for refrigerators, | 
dishwashers and dryers declined significantly. The Tnbunal was convinced that 
these decreases in gross margins were related, to a significant degree, to the large | 
and increasing competition with dumped imports. | 


In considering factors other than dumping that might have caused injury to 
Camco, the Tribunal noted that there were almost always other factors present. It 
also stated that the dumping need not be the only or principal cause of the injury, 
but that the injury caused by the dumping must be shown to be material. The 
Tribunal was not convinced that the other factors that it examined could explain 
the large loss of market share for refrigerators, dishwashers and dryers. The 
factors included Camco’s selling and marketing practices, business strategies and 
decisions, selling policies in the builder and ABD markets, product quality, the 
adequacy of Camco’s investment and rationalization of production, export sales 
and the impact of imports of non-subject appliances and Camco’s lack of success 
at the Sears account. 


The Tribunal excluded from its findings refrigerators with a capacity of 
18.5 cubic feet and above, dishwashers with stainless steel tubs, gas or electric 
dryers with controls at the front, removable tops and chassis designed to be 
stacked on top of washers, and refrigerators, dishwashers and dryers destined for 
use in the Habitat for Humanity Program. 


This inquiry involved dumped and subsidized imports from Brazil and 
subsidized imports from India. Atlas Specialty Steels (Atlas) was the sole 
domestic producer of stainless steel bar. An exporter and an importer also 
participated in the inquiry. 


After determining that the acquisition of Atlas by Slater Steel Inc. (Slater) 
during the inquiry had no bearing on what constitutes the domestic industry, the 
Tnbunal concluded that Atlas had suffered a significant deterioration in 
performance in the form of lost sales volumes and market share, price erosion and 
suppression, and reduced revenue and profitability. Moreover, the injury suffered 
by Atlas as a result of imports of the subject goods was clearly material. The 
evidence showed that imports of stainless steel bar from the subject countries 
increased steadily and replaced imports from the countries, other than India, 
subject to two previous findings in Inquiry Nos. NQ-98-001 and NQ-98-003. As 


Waterproof Footwear 
and Bottoms 


NQ-2000-004 
Finding: 


Threat of Injury 
(December 8, 2000) 


a consequence, in 1999, Atlas’s sales of stainless steel bar declined sharply, and it 
lost significant market share. Despite a strong market in the first half of 2000, 
Atlas could not increase its market share. 


The Tribunal also found that Atlas’s large loss in market share, along with 
eroded prices through 1999, had a direct impact on its financial performance. The 
deterioration of Atlas’s financial performance in 1999 and the lack of any 
significant improvement in the first quarter of 2000 occurred despite the previous 
injury findings. Moreover, the Tribunal was not convinced that any of the other 
factors examined had contributed to the injury caused by the subject imports. 


This inquiry involved dumped imports from China. The domestic industry 
consisted of 10 known producers, 5 of which were members of The Shoe 
Manufacturers’ Association of Canada and accounted for about 99 percent of the 
total domestic production of waterproof footwear and bottoms. Several importers, 
as well as the Retail Council of Canada, participated in the inquiry. 


Although dumped imports from China had increased substantially, albeit 
from low levels, in the period leading up to the preliminary determination, the 
Tribunal was not convinced that they had caused injury to the domestic industry. 
A decline in the market for waterproof footwear, as a result of warmer climatic 
conditions, had a significant negative effect on the domestic industry’s 
performance. Milder weather also led to a change in demand towards lighter 
boots, while the focus of the industry’s production had been on the more 
traditional type of winter boots. Approximately two thirds of the subject imports 
consisted of flocked waterproof footwear, a product that satisfied consumer 
demand for lighter-weight waterproof footwear with a fashion flair. Another 
product that was imported from China was women’s fully waterproof nylon boots 
with non-boat-like construction bottoms that alse met similar consumer demands. 
There were no comparable products manufactured by the domestic industry. In 
addition, while there was some evidence that other dumped imports had a 
negative impact on the domestic industry, the Tribunal was of the view that the 
injury was not material. 


However, the Tribunal considered that the acquisition of the Sorel brand 
name by Columbia Sportswear Company (Columbia) from a major Canadian 
producer, Kaufman Footwear, Division of William H. Kaufman Inc., that 
declared bankruptcy soon after the preliminary determination, could have serious 
consequences for the domestic industry. In fact, the evidence disclosed a real 
possibility that Columbia could supply the Canadian market with Sorel footwear 
produced in China and offered in Canada at dumped prices. This could quickly 
destabilize prices in the traditional Canadian winter boot market, which had been 
the mainstay of the Canadian industry. This, together with China’s huge 
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Certain Grain Com 
NQ-2000-005 
Finding: 


No Injury 
(March 7, 2007) 


production capacity, strong export orientation and history of dumping, led the 
Tribunal to conclude that the domestic industry would face a threat of material 
injury from dumped imports from China. The Tnbunal excluded from its finding 
flocked waterproof footwear and women’s fully waterproof nylon boots with 
non-boat-like construction bottoms. 


This inquiry involved dumped and subsidized imports from the United States 
into Canada for use or consumption west of the Manitoba-Ontario border. The 
producers represented by the Manitoba Corn Growers Association Inc. accounted 
for about 92 percent of the western Canadian production of grain corn. Several 
importers and users of grain corm also participated in the inquiry. 


The Tribunal noted that the injury standard for a regional market is very 
stringent. The evidence must disclose that the subject goods have injured the 
producers of “all or almost all” grain corn production in Western Canada. 


In this regard, the Tribunal found that dumped and subsidized imports from 
the United States had caused the prices of corn sold in Western Canada to decline, 
causing financial injury to many domestic producers. However, the Tribunal also 
found that there was a certain proportion of commercial production that had not 
been materially injured. Evidence showed that some producers were able to 
achieve better than average prices for their corn despite the presence of dumped 
and subsidized imports from the United States. In addition, certain major corn 
users pay a higher-than-average price for domestic corn because it has certain 
qualities or characteristics that they require for their operations. It was apparent 
that some producers were able to achieve reasonable rates of return, even in 
the 1999-2000 crop year when U.S. import prices were at their lowest levels. 


In addition, the Tribunal identified another category of corn grower that was 
not affected by dumped and subsidized imports in the same way as producers that 
operate in the commercial market. The Tribunal noted that diversified farmers 
who have livestock operations and who also grow their own corn for feed are able 
to achieve certain synergies between their animal and grain operations. The 
evidence showed that they have costs of production that are much lower than the 
industry average. On-farm users are also effectively insulated from most market 
price fluctuations. This price protection, combined with their lower-than-average 
costs of production, puts them on quite a different footing from commercial com 
growers as far as the effects of dumped and subsidized imports are concerned. 
Moreover, corn grown for on-farm feed use was a significant and growing part of 
the western Canadian com-growing industry, comprising as much as 30 percent 
of total production according to some estimates. 


Inquiries in 
Progress at the 
End of the Fiscal 
Year 


Public Interest 
Inquiry Under 
Section 45 of 
SIMA 


Thus, while many domestic producers that sold their corn on the commercial 
market had been injured by the subject imports, when the non-injured production 
represented by on-farm use was combined with the portion of commercial sales 
that had achieved reasonable returns, there was little doubt that the “all or almost 
all” injury threshold had not been met in this case. 


There were three inquiries in progress at the end of the fiscal year: Garlic, 
Fresh or Frozen (NQ-2000-006), Certain Concrete Reinforcing Bar 
(NQ-2000-007) and Certain Corrosion-resistant Steel Sheet (NQ-2000-008). 


The inquiry on garlic concerns dumped imports from China and Vietnam. 
There are over 100 producers of garlic, most of whom are represented by the 
Garlic Growers Association of Ontario. 


The inquiry on concrete reinforcing bar concerns dumped imports from 
Indonesia, Japan, Latvia, Moldova, Poland, Chinese Taipei and Ukraine. The 
Canadian producers of concrete reinforcing bar are Stelco, Co-Steel Inc., Gerdau 
Courtice, Gerdau MRM Steel, Ispat Sidbec Inc. (Ispat Sidbec) and Slater. 

Two exporters are parties to the inquiry. 


The inquiry on corrosion-resistant steel sheet concerns dumped imports from 
China, Malaysia, the Russian Federation, South Africa and Chinese Taipei, and 
dumped and subsidized imports from India. The Canadian producers of 
corrosion-resistant steel sheet are Dofasco Inc., Stelco, Sorevco and Continuous 
Colour Coat Limited. Several importers, exporters and the government of an 
exporting country are parties to the inquiry. 


Table 2 summarizes the Tribunal’s final injury inquiry activities during the 
fiscal year. 


The Tribunal may initiate a public interest inquiry following a finding of 
injury caused by dumped or subsidized imports. The Tribunal may decide, either 
as a result of a request from an interested person or on its own initiative, that there 
are reasonable grounds to consider that the imposition of part or all of the duties 
may not be in the public interest. The Tnbunal then conducts a public interest 
inquiry pursuant to section 45 of SIMA. The result of this inquiry may be a report 
to the Minister of Finance recommending that the duties be reduced and by how 
much. The Tribunal received two requests for a public interest inquiry during the 
fiscal year. 


After the Tribunal’s finding of injury in Jodinated Contrast Media 
(NQ-99-003), several interested persons, including medical associations, public 
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health advocates, radiologist associations, hospitals, buying groups, importers and 
the Commissioner of Competition, made representations that the Tribunal should 
initiate a public interest investigation. MCI, the sole domestic producer, opposed 
an investigation. After considering these representations, the Tnbunal was of the 
view that a number of factors existed which, taken together, demonstrated a 
public interest concern worthy of further investigation. The Tribunal commenced 
a public interest investigation (PB-2000-001) on June 15, 2000. 


The Tribunal’s investigation included a public hearing, where it heard 
testimony from witnesses representing the parties that had expressed an interest in 
the matter. After the investigation, the Tribunal reported to the Minister of 
Finance that it was of the opinion that the imposition of the anti-dumping duties in 
the full amount on contrast media was not in the public interest. The report, filed 
on August 29, 2000, included a recommendation for the reduction of the duties 
and a description of how the recommendation should be implemented. 


The Tribunal determined that a reduction of the anti-dumping duties would 
address the concern that a large increase in prices of contrast media would lead to 
pressures on hospital budgets, which would result in a reduction of the number of 
procedures that could be undertaken on patients. A reduction of the duties would 
also enable both Nycomed Amersham Canada Ltd. and Bracco Diagnostics 
Canada Inc. to continue to be an alternative to MCI for buyers of contrast media, 
thus addressing the public interest concern that radiologists require a choice of 
products in order to provide the greatest safety and comfort for patients. On the 
other hand, a price for imported contrast media that would be somewhat higher 
than during the injury inquiry period would maintain a level of protection from 
injurious dumping for the domestic industry and provide scope for MCI to 
increase its revenues. 


The Tribunal determined a “public interest price” for contrast media that 
would balance the various public interests. Although this public interest price was 
higher than recent market prices, it was much less than the estimated full 
duty-paid price. The effect of the implementation of the Tribunal’s 
recommendation would be the reduction of normal values by more than 
60 percent. The recommendation was based on the CCRA’s existing method of 
anti-dumping enforcement and duty collection. 


On August 29, 2000, the Tnbunal recetved requests from several appliance 
retailers, importers and exporters and an environmental group for a public interest 
inquiry to eliminate or reduce the anti-dumping duties applied as a result of the 
Tribunal’s injury findings in Certain Refrigerators, Dishwashers and Dryers 
(NQ-2000-001). On September 12, 2000, the domestic producer and an importer 
made submissions opposing a public interest inquiry. 


Importer Ruling 


Requests for an 
Interim Review 


On October 3, 2000, in its consideration (PB-2000-002), the Tnbunal 
concluded that it was not convinced that there was a public interest that warranted 
further investigation. Although price increases normally occur after the removal 
of injurious dumping, price competition in the Canadian market continued to be 
strong among a number of suppliers of appliances, including WCI and Whirlpool. 
The weighted average margins of dumping were relatively low, and consumers 
continued to have access to a full range of products. For the Tribunal to initiate a 
public interest investigation, it must see clear and compelling evidence of effects 
or potential effects that extend beyond the commercial interests of industry 
players into the broader public domain. 


Under section 90 of SIMA, the Commissioner may request the Tribunal to 
rule on the question as to which of two or more persons is the importer of goods 
on which anti-dumping or countervailing duties are payable. If the Tnbunal 
identifies as the importer a person other than the one specified by the 
Commissioner, the Tribunal may reconsider its original finding of material injury 
under section 91. 


There were no requests for importer rulings in the fiscal year. 


The Tribunal may review its findings of injury or orders at any time, on its 
own initiative or at the request of the Minister of Finance, the Commissioner or 
any other person or government (section 76.01 of SIMA). The Tribunal 
commences an interim review where one is warranted and determines if the 
finding or order (or any aspect of it) should be rescinded or continued to its expiry 
date, with or without amendment. 


An interim review may be warranted where there is a reasonable indication 
that sufficient new facts have arisen or that there has been a sufficient change in 
the circumstances that led to the finding or order. For example, since the finding 
or order, the domestic industry may have ceased production of like goods or 
foreign subsidies may have been terminated. An interim review may also be 
warranted where there are sufficient facts that, although in existence, were not put 
into evidence during the previous review or inquiry and were not discoverable by 
the exercise of reasonable diligence at that time. 


There were two requests for interim reviews of two findings in the fiscal year. 


On February 15, 2000, the Garlic Growers Association of Ontario requested a 
review of the Tribunal’s finding in Fresh Garlic (NQ-96-002) to extend the 
coverage of the finding to a full calendar year, from the period of July 1 to 
December 31 during which the finding now applies. On June 27, 2000, the 
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Expiry Reviews 
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Tribunal decided that, because it did not have the jurisdiction to expand the scope 
of the finding, an interim review was not warranted (RD-99-002). 


On April 15, 2000, Shaw Industries, Inc. (Shaw) filed a request for an interim 
review of the Tribunal’s order in Machine Tufted Carpeting (RR-96-004). Shaw 
was seeking an exclusion for certain carpeting manufactured using the patented 
Zimmer Chromojet jet dye technology. On August 20, 2000, the Tnbunal decided 
that a review of the order was not warranted (RD-2000-001). The Tribunal found 
that future domestic production was imminent and well documented and that 
there was no likelihood of an amendment to the order if an interim review were 
conducted. 


Subsection 76.03(1) of SIMA provides that a finding or order expires after 
five years, unless an expiry review has been initiated. Not later than 10 months 
before the expiry date of the order or finding, the Secretary publishes a notice of 
expiry in the Canada Gazette. The notice invites persons and governments to 
submit their views on whether the order or finding should be reviewed and gives 
direction on the issues that should be addressed in the submissions. The Tnbunal 
initiates a review of the order or finding, as requested, if it determines that such a 
review is warranted. It then issues a notice of review and notifies the 
Commissioner of its decision. The notice of expiry review is published in the 
Canada Gazette and forwarded to all known interested parties. 


Duming the fiscal year, the Tribunal issued three notices of expiry. The 
Tribunal decided that expiry reviews were warranted in two cases and initiated 
reviews. In Certain Stainless Steel Welded Pipe (LE-2000-03), there was no 
request for the initiation of an expiry review. 


The purpose of an expiry review 1s to determine whether anti-dumping or 
countervailing duties remain necessary. There are two phases in an expiry review. 
The first phase is the investigation by the Commissioner to determine whether 
there is a likelihood of resumed or continued dumping or subsidizing if the 
finding or order expires. If the Commissioner determines that such a likelihood 
exists with respect to any of the goods, the second phase is the Tribunal’s inquiry 
into the likelihood of injury or retardation. If the Commissioner determines that 
such a likelihood does not exist for any of the goods, the Tnbunal does not 
consider those goods in its subsequent determination of the likelihood of injury 
and issues an order rescinding the order or finding with respect to those goods. 


The Tnibunal’s procedures in expiry reviews are similar to those in final 
injury inquiries. 


Expiry Reviews 
Completed in the 
Fiscal Year 


Expiry Reviews in 
Progress at the 
End of the Fiscal 
Year 


Upon completion of an expiry review, the Tribunal issues an order with 
reasons, rescinding or continuing a finding or order, with or without amendment. 
If the Tnbunal continues a finding or order, it remains in force for a further 
five years, unless a review has been initiated and the finding or order is rescinded. 
If the finding or order is rescinded, imports are no longer subject to anti-dumping 
or countervailing duties. 


In the fiscal year, the Tribunal completed four expiry reviews. 


On May 1, 2000, the Tribunal continued its order in Women’s Boots and 
Women’s Shoes (RR-99-003) respecting dumped imports from China, with an 
amendment to rescind the portion respecting women’s shoes. The Shoe 
Manufacturers’ Association of Canada, representing domestic producers, 
importers and the Retail Council of Canada participated in the expiry review. 


On June 5, 2000, the Tnbunal continued its order in Certain Carbon Steel 
Welded Pipe (RR-99-004) respecting dumped imports from Korea. Stelco, 
IPSCO, Ispat Sidbec and an importer participated in the expiry review. 


On September 13, 2000, the Tribunal continued its order in Whole Potatoes 
(RR-99-005) respecting dumped imports into British Columbia from the United 
States. The B.C. Vegetable Marketing Commission, representing growers, and 
the Washington State Potato Commission, representing exporters, participated in 
the expiry review. 


On November 3, 2000, the Tribunal continued its orders in Refined Sugar 
(RR-99-006) respecting dumped imports from Denmark, Germany, the 
Netherlands, the United Kingdom and the United States and subsidized imports 
from the European Union. The Tribunal made generic certain brand-, producer- 
or importer-specific exclusions granted in the initial inquiry, and its orders 
excluded one additional product. The Canadian Sugar Institute, representing 
domestic producers, the Canadian Sugar Beet Producers’ Association Inc., the 
Canadian Sugar Users Coalition, several food manufacturers and importers, the 
Commissioner of Competition and the United States Beet Sugar Association 
participated in the expiry review. 


Two expiry reviews were in progress at the end of the fiscal year. They were 
reviews of the orders in: (1) Certain Oil and Gas Well Casing (RR-2000-001) 
respecting dumped imports from Korea and the United States; and (2) Carbon 
Steel Welded Pipe (RR-2000-002) respecting dumped imports from Argentina, 
India, Romania, Chinese Taipei, Thailand, Venezuela and Brazil. 
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Judicial or Panel 
Review of SIMA 
Decisions 


WTO Dispute 
Resolution 
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Table 3 summarizes the Tribunal’s expiry review activities during the fiscal 
year. Table 4 lists Tribunal findings and orders in force as of March 31, 2001. 


Any person affected by Tribunal findings or orders can request judicial 
review by the Federal Court of Canada on grounds of alleged denial of natural 
justice and error of fact or law. In cases involving goods from the United States 
and Mexico, requests may be made for judicial review by the Federal Court of 
Canada or for a review by a NAFTA binational panel. Table 5 lists the Tnbunal’s 
decisions under section 43, 44 or 76 of SIMA that were before the Federal Court 
of Canada for judicial review or for review by a binational panel in the fiscal year. 


Dunming the fiscal year, the Federal Court of Canada affirmed the Tnbunal’s 
orders in Certain Corrosion-resistant Steel Sheet (RR-98-007). Requests to the 
Federal Court of Canada for judicial review in Certain Cold-rolled Steel Sheet 
(RR-97-007) were discontinued. At the end of the fiscal year, the Federal Court of 
Canada had not yet heard applications to review the Tnbunal’s orders in Refined 
Sugar (RR-99-006). 


Duming the fiscal year, binational panels affirmed the Tribunal’s order 
(United States) in Certain Copper Pipe Fittings (RR-97-008) and its order 
(United States) in Certain Cold-rolled Steel Sheet (RR-97-007). At the end of the 
fiscal year, the proceeding relating to the application to review the Tribunal’s 
finding (United States) in Jodinated Contrast Media (NQ-99-003) had been 
suspended, and a binational panel had not yet heard an application to review the 
Tnibunal’s finding (Mexico) in Carbon Steel Plate (NQ-97-001) and its findings 
(United States) in Certain Refrigerators, Dishwashers and Dryers 
(NQ-2000-001). 


Governments that are members of the WTO may challenge Tribunal injury 
findings or orders in dumping and countervailing cases before the WTO dispute 
settlement bodies. This 1s initiated by intergovernmental consultations. There are 
no Tribunal findings or orders before the dispute settlement bodies of the WTO. 


TABLE 1 


Preliminary Determinations of Injury Issued Under Subsection 37.1(1) of SIMA 
Between April 1, 2000, and March 31, 2001, and Preliminary Injury Inquiries Under 
Subsection 34(2) of SIMA in Progress at Year End 


Preliminary Injury 
Inquiry No. 


Pl-2000-001 
Pl-2000-002 
Pl-2000-003 


Pl-2000-004 


Pl-2000-005 


Pl-2000-006 


P|-2000-007 


Product 


Certain Grain Com 
Garlic 


Certain Concrete 
Reinforcing Bar 


Pulp-dewatering Screw 
Presses 


Certain Corrosion-resistant 
Steel Sheet 


Certain Flat Hot-rolled 
Carbon and Alloy Steel 
Sheet and Strip 


Certain Cold-rolled Steel 
Sheet Products 


Country 


United States 
China and Vietnam 


Indonesia, Japan, Latvia, 
Moldova, Poland, Chinese 
Taipei and Ukraine 


Norway 


China, India, Malaysia, 
Portugal, Russian 
Federation, South Africa and 
Chinese Taipei 


Brazil, Bulgaria, China, 


Chinese Taipei, India, Korea, 


former Yugoslav Republic of 
Macedonia, New Zealand, 
Saudi Arabia, South Africa, 
Thailand, Ukraine and 
Yugoslavia 


Brazil, Chinese Taipei, 
former Yugoslav Republic of 
Macedonia, Italy, 
Luxembourg, Malaysia, 
China, Korea and South 
Africa 


Date of Determination 


October 10, 2000 
December 29, 2000 


January 2, 2001 


January 19, 2001 


February 2, 2001 


March 20, 2001 


Determination 
Injury 

Injury 

Injury 

Inquiry terminated 


Injury 


Injury 


OM f 


TABLE 2 


Findings Issued Under Section 43 of SIMA Between April 1, 2000, and March 31, 2001, 
and Inquiries Under Section 42 of SIMA in Progress at Year End 


Inquiry No. 


NQ-99-003 


NQ-99-004 


NQ-2000-001 


NQ-2000-002 


NQ-2000-003 
NQ-2000-004 


NQ-2000-005 
NQ-2000-006 
NQ-2000-007 


NQ-2000-008 
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Product 


lodinated Contrast Media 


Certain Carbon Steel Plate 


Certain Refrigerators, 
Dishwashers and Dryers 


Certain Stainless Steel 
Round Bar 


Bingo Paper 


Waterproof Footwear and 
Bottoms 


Certain Grain Com 
Garlic 


Certain Concrete 
Reinforcing Bar 


Certain Corrosion-resistant 
Steel Sheet 


Country 


United States (including the 
Commonwealth of Puerto 
Rico) 


Brazil, Finland, India, 
Indonesia, Thailand and 
Ukraine 


United States 


Brazil and India 


United States 
China 


United States 
China and Vietnam 


Indonesia, Japan, Latvia, 
Moldova, Poland, Chinese 
Taipei and Ukraine 


China, India, Malaysia, 
Russian Federation, South 
Africa and Chinese Taipei 


Date of Finding/Decision 


May 1, 2000 


June 27, 2000 


August 1, 2000 


October 27, 2000 


September 29, 2000 
December 8, 2000 


March 7, 2001 


Finding/Decision 


Injury 


Injury 


Injury 


Injury 


Inquiry suspended 
Threat of injury 


No injury 


TABLE 3 


Orders Issued Under Section 76 of SIMA Between April 1, 2000, and March 31, 2001, 


and Reviews in Progress at Year End 


Review No. Product 

RR-99-003 Women’s Boots and 
Women’s Shoes 

RR-99-004 Carbon Steel Welded Pipe 

RR-99-005 Whole Potatoes 

RR-99-006 Refined Sugar 

RR-2000-001 Certain Oil and Gas Well 
Casing 

RR-2000-002 Certain Carbon Steel 
Welded Pipe 


Country 


China 


Korea 
United States 


United States, Denmark, 
Germany, Netherlands, 
United Kingdom and 
European Union 


Korea and United States 


Argentina, India, Romania, 
Chinese Taipei, Thailand, 
Venezuela and Brazil 


Date of Order 
May 1, 2000 
June 5, 2000 


September 13, 2000 
November 3, 2000 


Order 
Order continued 
Order continued 


Order continued 


Finding continued 
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TABLE 4 


SIMA Findings and Orders in Force as of March 31, 2001! 


Review No. or 
Inquiry No. 


RR-95-001 


RR-95-002 


RR-96-001 


NQ-96-002 
NQ-96-003 
RR-96-004 


NQ-96-004 
RR-97-001 


NQ-97-001 


RR-97-002 


RR-97-003 


NQ-97-002 


NQ-98-001 


RR-98-001 
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Date of Decision 


July 5, 1996 


July 25, 1996 


September 12, 1996 


March 21, 1997 
April 11, 1997 
April 21, 1997 


June 27, 1997 
October 20, 1997 


October 27, 1997 


November 28, 1997 


December 10, 1997 


April 29, 1998 


September 4, 1998 


November 18, 1998 


Product 


Oil and Gas Well 
Casing 


Carbon Steel Welded 
Pipe 


Stainless Steel Welded 


Pipe 
Fresh Garlic 


Polyiso Insulation Board 


Machine Tufted 
Carpeting 


Concrete Panels 


Waterproof Rubber 
Footwear 


Certain Hot-rolled 
Carbon Steel Plate 


Fresh Iceberg (Head) 
Lettuce 


Bicycles and Frames 


Certain Prepared Baby 


Foods 


Certain Stainless Steel 


Round Bar 


Preformed Fibreglass 
Pipe Insulation 


Country 


Korea and United States 


Argentina, India, Romania, 
Chinese Taipei, Thailand, 
Venezuela and Brazil 


Chinese Taipei 


China 
United States 
United States 


United States 
China 


Mexico, China, Republic of 
South Africa and Russian 
Federation 


United States 


Chinese Taipei and China 


United States 


Germany, France, India, 
Italy, Japan, Spain, 
Sweden, Chinese Taipei 
and United Kingdom 


United States 


Earlier Decision No. 
and Date 


CIT-15-85 

(April 17, 1986) 
R-7-86 

(November 6, 1986) 
RR-90-005 

(June 10, 1991) 


NQ-90-005 

(July 26, 1991) 
NQ-91-003 
(January 23, 1992) 


NQ-91-001 
(September 5, 1991) 


NQ-91-006 
(April 21, 1992) 


ADT-2-82 

(April 23, 1982) 
R-7-87 

(October 22, 1987) 
RR-92-001 
(October 21, 1992) 


NQ-92-001 
(November 30, 1992) 


NQ-92-002 
(December 11, 1992) 


NQ-93-002 
(November 19, 1993) 


Findings and Orders in Force (cont'd) 


Review No. or 


Earlier Decision No. 


Inquiry No. Date of Decision Product Country and Date 
RR-98-004 May 17, 1999 Certain Hot-rolled Italy, Korea, Spain and NQ-93-004 
Carbon Steel Plate and Ukraine (May 17, 1994) 
High-strength Low-alloy 
Plate 
NQ-98-003 June 18, 1999 Certain Stainless Steel Korea 
Round Bar 
RR-98-005 June 22, 1999 12-gauge Shotshells Czech Republic and NQ-93-005 
Republic of Hungary (June 22, 1994) 
NQ-98-004 July 2, 1999 Certain Flat Hot-rolled § France, Romania, Russian 
Carbon and Alloy Steel Federation and Slovak 
Sheet Products Republic 
RR-98-006 July 19, 1999 Black Granite India NQ-93-006 
Memorials and Black (July 20, 1994) 
Granite Slabs 
RR-98-007 July 28, 1999 Certain Brazil, Germany, Japan, NQ-93-007 
Corrosion-resistant Korea and United States (July 29, 1994) 
Steel Sheet Products 
NQ-99-001 August 27, 1999 Certain Cold-rolled Belgium, Russian 
Steel Sheet Products Federation, Slovak 
Republic and Turkey 
NQ-99-002 January 12, 2000 Certain Concrete Cuba, Korea and Turkey 
Reinforcing Bar 
RR-99-002 March 20, 2000 Subsidized Canned Denmark and Netherlands GIC-1-84 
Ham (August 7, 1984) 
RR-89-003 
(March 16, 1990) 
RR-94-002 
(March 21, 1995) 
NQ-99-003 May 1, 2000 lodinated Contrast United States (including the 
Media Commonwealth of Puerto 
Rico) 
RR-99-003 May 1, 2000 Women’s Boots China RR-94-003 
(May 2, 1995) 
NQ-89-003 
(May 3, 1990) 
RR-99-004 June 5, 2000 Carbon Steel Welded Korea RR-94-004 
Pipe (June 5, 1995) 
RR-89-008 
(June 5, 1990) 
ADT-6-83 


(June 28, 1983) 
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Findings and Orders in Force (cont'd) 


Review No. or 
Inquiry No. 


NQ-99-004 


NQ-2000-001 


RR-99-005 


NQ-2000-002 


RR-99-006 


NQ-2000-004 


Date of Decision 


June 27, 2000 


August 1, 2000 


September 13, 2000 


October 27, 2000 


November 3, 2000 


December 8, 2000 


Product 


Certain Carbon Steel 
Plate 


Certain Refrigerators, 
Dishwashers and 
Dryers 


Whole Potatoes 


Certain Stainless Steel 
Round Bar 


Refined Sugar 


Waterproof Footwear 
and Bottoms 


Country 


Brazil, Finland, India, 
Indonesia, Thailand and 
Ukraine 


United States (WCI and 
Whirlpool) 


United States 


Brazil and India 


United States, Denmark, 
Germany, Netherlands, 
United Kingdom and 
European Union 


China 


Earlier Decision No. 
and Date 


RR-94-007 
(September 14, 1995) 
RR-89-010 
(September 14, 1990) 
CIT-16-85 

(April 18, 1986) 
ADT-4-84 

(June 4, 1984) 


NQ-95-002 
(November 6, 1995) 


1. To determine the precise product coverage, refer to the findings or orders as identified in the first column of the table. 
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TABLE 5 


SIMA Cases Before the Federal Court of Canada or a Binational Panel Between 
April 1, 2000, and March 31, 2001 


Case No. 


RR-97-007 


RR-97-008 


NQ-97-001 


RR-98-007 


NQ-99-003 


NQ-2000-001 


RR-99-006 


Product 


Certain Cold-rolled 
Steel Sheet 


Certain Copper Pipe 
Fittings 

Certain Hot-rolled 
Carbon Steel Plate 


Certain 
Corrosion-resistant 
Steel Sheet Products 


lodinated Contrast 
Media 


Certain Refrigerators, 
Dishwashers and 
Dryers 


Refined Sugar 


Notes: FC — Federal Court of Canada 
BP — Binational Panel 


Country of Origin 


Germany, France, 
Italy, United Kingdom 
and United States 


United States 


Mexico 


Brazil, Germany, 
Japan, Korea and 
United States 


United States 
(including the 
Commonwealth of 
Puerto Rico) 


United States 


United States, 
Denmark, Germany, 
Netherlands, United 
Kingdom and 
European Union 


Forum 


FC 


FC 


Date Filed 


August 27, 1998 


September 1, 1998 


November 20, 1998 


July 12, 1999 


September 2, 1999 


July 12, 2000 


September 22, 2000 


December 1, 2000 


File No./ 
Status 


A—483—98/ 
A—484—98/ 
A—514—98/ 
A—S15—98 
Appeals discontinued 


CDA-USA-98-1 904-02 
Decision affirmed 


CDA-USA-98-1904-03 
Decision affirmed 


CDA-MEX-99-1904-01 


A—236—99 
Appeal dismissed 


CDA-USA-2000-1904-02 


Proceeding suspended 


CDA-USA-2000-1904-04 


A—/746—00 
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Introduction 


Rules of 
Procedure 


CHAPTER IV 
APPEALS 


The Tribunal hears appeals from decisions of the Commissioner under the 
Customs Act and SIMA or of the Minister of National Revenue (the Minister) 
under the Excise Tax Act. The Tribunal hears appeals relating to the tariff 
classification and value for duty of goods imported into Canada and relating to the 
origin of goods imported from the United States, Mexico and Chile under the 
Customs Act. The Tribunal also hears and decides appeals concerning the 
application, to imported goods, of a Tribunal finding or order concerning 
dumping or subsidizing and the normal value or export price or subsidy of 
imported goods under SIMA. Under the Excise Tax Act, a person may appeal to 
the Tribunal the decision of the Minister about an assessment or determination of 
federal sales tax or excise tax. 


The Tribunal strives to be informal and accessible. However, there are certain 
procedures and time constraints that are imposed by law and by the Tribunal. For 
example, the appeal process is set in motion with a notice (or letter) of appeal, in 
writing, sent to the Secretary of the Tribunal within the time limit specified in the 
act under which the appeal is made. 


Under the Rules of Procedure, the person launching the appeal (the appellant) 
normally has 60 days to submit to the Tribunal a document called a “bnef”. 
Generally, the brief states under which act the appeal is launched, gives a 
description of the goods 1n issue and an indication of the points at issue between 
the appellant and the Minister or Commissioner (the respondent) and states why 
the appellant believes that the respondent’s decision 1s incorrect. A copy of the 
brief must also be given to the respondent. 


The respondent must also comply with time and procedural constraints. 
Normally, within 60 days after having received the appellant’s brief, the 
respondent must provide the Tribunal and the appellant with a brief setting forth 
his position. The Secretary of the Tribunal then contacts both parties in order to 
schedule a hearing. Hearings are generally conducted before Tnbunal members in 
public. The Tribunal publishes a notice of the hearing in the Canada Gazette to 
allow other interested persons to attend. Depending on the complexity and 
precedential nature of the matter at issue, appeals will be heard by a panel of one 
or three members. Persons may intervene in an appeal by specifying the nature of 
their interest in the appeal and by indicating the reason for intervening and how 
they may assist the Tribunal in the resolution of the appeal. 
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Hearings 


Appeals 
Considered 
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An individual may present a case before the Tribunal in person, or be 
represented by legal counsel or by any other representative. The respondent is 
generally represented by counsel from the Department of Justice. 


Hearing procedures are designed to ensure that the appellant and the 
respondent are given a full opportunity to make their case. They also enable the 
Tribunal to have the best information possible to make a decision. As in a court, 
the appellant and the respondent can call witnesses, and these witnesses are 
questioned under oath or affirmation by the opposing parties, as well as by 
Tribunal members, in order to test the validity of their evidence. When all the 
evidence is gathered, parties may present arguments in support of their respective 
position. 


The Tribunal, on its own initiative or on the request of the appellant or the 
respondent, may decide to hold a hearing by way of written submissions. In that 
case, the Tribunal publishes a notice of the hearing in the Canada Gazette to 
allow other interested persons to participate. In the notice, the Tribunal establishes 
the manner and timing for filing the submissions and the requirement, if 
appropriate, for the parties to file an agreed statement of facts. 


The Tribunal also hears appeals by way of electronic transmission, either by 
teleconference or videoconference. 


Teleconference hearings are used mainly to dispose of preliminary motions 
and jurisdictional issues where witnesses are not required to attend or give 
evidence. 


Videoconference hearings are used as an alternative to holding hearings in 
locations across Canada or requiring parties from outside Ontario or Quebec to 
present themselves at the Tribunal’s premises in Ottawa. The procedures are very 
similar to hearings held before the Tribunal at its premises. However, the Tribunal 
requires that written materials, exhibits, aids to argument, etc., be filed with the 
Tribunal prior to the videoconference hearing. 


Usually, within 120 days of the hearing, the Tribunal issues a decision on the 
matters in dispute, including the reasons for its decision. 


If the appellant, the respondent or an intervener disagrees with the Tribunal’s 
decision, the decision can be appealed to the Federal Court of Canada. 


During the fiscal year, the Tribunal heard 46 appeals of which 25 related to 
the Customs Act and 21 to the Excise Tax Act. Decisions were issued in 58 cases, 
of which 29 were heard during the fiscal year. 


Summary of 
Selected 
Decisions 


GFT Mode Canada 
Vv. 

DMNR 

AP-96-046 and 
AP-96-074 


Decision: 
Motion dismissed 
(May 18, 2000) 


Decisions on Appeals 


Allowed 
Act Allowed in Part Dismissed Total 
Customs Act A2 5 19 36 
Excise Tax Act 15 - 7 PLE 


Table 1 of this chapter lists the appeal decisions rendered in the fiscal year. 


Of the many cases heard by the Tribunal in carrying out its appeal functions, 
several decisions stand out, either because of the particular nature of the product 
in issue or because of the legal significance of the case. Bnef summaries of a 
representative sample of such appeals follow, two of which were heard under the 
Customs Act and one under the Excise Tax Act. These summaries have been 
prepared for general information purposes only and have no legal status. 


This was a preliminary motion in appeals made under subsection 67(1) of the 
Customs Act from redeterminations made by the CCRA in respect of the value for 
duty of imported goods. In these decisions, the respondent assessed duty on 
payments made by the appellant to the licensors as “royalties” pursuant to 
paragraph 48(5)(a) of the Customs Act. In his brief, the respondent argued that, in 
the alternative, a portion of the fees paid pursuant to the sublicence and licence 
agreements should be added to the price paid or payable as an assist. 


In the motion, the appellant requested that the Tnbunal strike out the 
respondent’s brief and that the Tribunal allow the appeals on the basis of the 
remaining documentation on file. The appellant argued that the respondent’s 
pleadings did not establish a prima facie case. The appellant also argued that the 
respondent could not, in an appeal before the Tribunal, present grounds for the 
assessment of duty that were not covered by the respondent’s redetermination. 


The Tribunal was of the view that this motion, dealing with the nature of an 
appeal under section 67 of the Customs Act, raised three main issues: (1) whether 
the Tnbunal had jurisdiction to strike out pleadings and decide an appeal on a 
preliminary motion; (2) whether the Tribunal should consider the respondent’s 
alternative argument that the payments made by the appellant to the licensors 
were assists; and (3) whether the Tribunal should strike out the respondent’s 
pleadings and allow the appeals. 


On the first question, the appellant argued that the Tribunal had jurisdiction 
under subsection 17(2) of the CITT Act and rules 5, 18(1)(/) and 24 of the Rules 
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of Procedure to consider the motion. As for the respondent, he argued that the 
Tribunal did not have jurisdiction to hear a preliminary motion to stnke out 
pleadings other than with respect to jurisdictional issues. The Tribunal took the 
position that section 67 of the Customs Act does not give the parties the 
unrestricted nght to a hearing, even when one is unnecessary. In the Tribunal’s 
view, section 67 should not be interpreted to mean that the Tnbunal cannot 
control the procedure by which an appeal is determined. Therefore, the Tribunal 
was of the view that it had jurisdiction, on a preliminary motion, to strike out 
pleadings and dismiss an appeal, but would only do so when it was “plain and 
obvious” or “beyond doubt’ that the pleadings disclosed no reasonable cause of 
action. 


With respect to the issue of whether the Tnbunal should consider the 
respondent’s alternative argument that the payments made by the appellant to the 
licensors were assists, the appellant submitted that the respondent could not raise 
an alternative ground for the assessment of duties, i.e. one that was not part of the 
respondent’s redeterminations pursuant to subsection 63(3) of the Customs Act, 
which forms the basis of these appeals. The appellant argued that the decision of 
the Supreme Court of Canada in Continental Bank of Canada v. Canada 
(Continental Bank), a tax case, applied to decisions of the Tribunal, precluding 
the respondent from raising new arguments before the Tribunal. The appellant 
also argued that the Tribunal, on its own initiative, could not come to a decision in 
a customs appeal that is different from the respondent’s redetermination or one 
that was argued by the appellant. The respondent argued that an appeal pursuant 
to section 67 of the Customs Act is made from the respondent’s redetermination 
or reappraisal, not his reasons for that decision. Whether the payments made by 
the appellant to the licensors were dutiable as “royalties” or as “assists” 
constituted the reasons for the decision. 


It was the Tnibunal’s view that, in an appeal, the respondent may argue 
alternative or new grounds for the value for duty of goods in support of his 
redetermination which were not part of the reasons for his redetermination. The 
Tribunal considered that Continental Bank did not apply to the circumstances of 
the present appeals, given that the respondent had, in that case, attempted to raise 
anew ground in support of his redetermination at the appellate level. The 
Tribunal, by contrast, 1s a “court of first instance” where evidence is heard, 
witnesses are cross-examined and argument is made. Pursuant to section 67 of the 
Customs Act, the Tribunal is given a broad jurisdiction to make “such order, 
finding or declaration as the nature of the matter may require”. Therefore, the 
Tribunal was of the view that the respondent could raise alternative grounds for 
his decision. In the Tnbunal’s view, whether an item is dutiable arises from the 
application of the provisions of the Customs Act, not by virtue of the respondent’s 
redetermination. The Tnbunal’s objective in hearing an appeal is to apply the 
valuation sections of the Customs Act to the evidentiary record presented at the 
hearing in order to ascertain the proper value for duty of the goods. 


Western Construction 
J-1 Contracting 
Penney Construction 
S M Construction 
Labrador 
Construction 

RDN Construction 
Provincial Paving 
Terra Nova Industries 
Triple C 
Holdings/Penney 
Investments 
McNamara 
Construction 

Modem Paving 
Pyramid Construction 
and Clifford Sheaves 
Construction 

Vv. 

MNR 


AP-99-093 to 
AP-99-102 and 
AP-2000-010 to 
AP-2000-012 


Decision: 
Appeals allowed 
(November 20, 2000) 


Dealing with the third issue before it, 1.e. whether it should strike out the 
respondent’s pleadings and allow the appeals, the Tnbunal was of the view that 
the present case was not one in which it was “plain and obvious” or “beyond 
doubt’ that the pleadings disclosed no reasonable cause of action. This standard 
had not been met, as the legal principles at issue that concem the “value for duty” 
under the Customs Act had not yet been settled. Further, the factual underpinnings 
of the case were also in dispute and had not been proven. As such, the Tribunal 
concluded that a full hearing should be held in this matter. 


The motion was dismissed. The Tribunal’s decision is currently under appeal. 


These were appeals made pursuant to section 81.19 of the Excise Tax Act of 
assessments of the Minister with respect to excise tax imposed on diesel fuel used 
for heating aggregate rock in the manufacture of asphalt. The appellants carried 
on business in Newfoundland and conducted, among other things, road 
construction work using asphalt manufactured or produced by them in portable 
asphalt drum mixing plants. In this case, the Tnbunal had to determine whether 
the fuel oil that was intended for use and actually used by the appellants to heat 
ageregate rock in the manufacture of asphalt was “heating oil” within the 
definition of “diesel fuel” found in subsection 2(1) of the Excise Tax Act and, 
consequently, whether the fuel oil so used was exempt from the excise tax. 


The appellants and the respondent provided the Tribunal with an agreed 
statement of facts with respect to the use of the fuel oil and the manufacturing 
process. In addition, a senior advisor in fuels and additives at Petro-Canada was 
qualified as an expert in the petroleum fuel standards used in Canada and testified 
on the appellants’ behalf. The expert witness provided explanations regarding the 
standards for heating fuel oil (HFO) adopted by one of the Canadian General 
Standards Board committees, the Committee on Middle Distillate Fuels. He 
further indicated that the standard for HFO was, in fact, the national standard in 
Canada and was used without modification by the Government of Canada for its 
purchases of heating oil. He testified that the standard for HFO specified that 
type 0 to 6 fuel oils could be used for the generation of heat for both domestic and 
industrial purposes. When asked to define what was commonly understood by the 
expression “used for industrial purposes”, he testified that it could be any 
industrial use and gave examples of several types of non-domestic applications, 
such as in asphalt dryers. 


The appellants argued that the standard for HFO was representative of the 
common understanding of the industry. The appellants also noted that fiscal 
statutes, such as the Excise Tax Act, were no longer to be construed by a strictly 
literal method and were to be interpreted according to the principles that apply to 
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Sharp Electronics of 
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Canada 
Vv. 
DMNR 


AP-98-092 
Decision: 


Appeal allowed 
(7 June 2000) 


all legislation. The respondent submitted that the appellants did not indend to use 
or did not actually use the fuel oil as heating oil and that, therefore, it was not 
exempt from the provisions of the Excise Tax Act. The respondent urged the 
Tribunal to follow the Tariff Board’s ruling in Canadian Urtilities v. DANRCE 
(Canadian Utilities), in which it attributed to the term “heating” the meaning of 
raising the temperature in buildings for human convenience. Furthermore, the 
respondent submitted that the jurisprudence clearly indicated that a statute must 
be construed according to the ordinary meaning of the words when the provision 
is clear and unambiguous, which was the case here. The respondent argued that 
the term “heating oil” was defined in dictionaries as fuel oil used in domestic 
heating units or for residential heating. 


As there is no definition of the term “heating oil” in the Excise Tax Act, the 
Tribunal had to determine how it was to be interpreted. The Tribunal was of the 
view that the evidence adduced in these appeals clearly led to the conclusion that 
the term “heating oil” had to be construed according to the terminology given by 
people familiar with the petroleum industry. The evidence before the Tribunal 
was that the HFOs covered by the national standards were intended for use in oil- 
burning equipment for the generation of heat for domestic and industnal 
purposes. The Tribunal was also of the view that “industrial purposes” could refer 
to the heating of aggregate rock in the manufacture of asphalt. The Tribunal was 
also convinced that this approach fairly reflected the object of the Excise Tax Act 
and the intention of Parliament. In view of the legislative and definitional 
evolution with respect to the term “heating oil”, the Tribunal felt that this case 
could be distinguished from the Canadian Utilities decision. Therefore, the 
Tribunal found that the fuel oil used by the appellants to heat aggregate rock in 
the manufacture of asphalt was heating oil and was exempt from excise tax under 
the Excise Tax Act. 


This was an appeal from a decision of the Deputy Minister of National 
Revenue made under section 63 of the Customs Act regarding the tariff 
classification of photocopier toner cartridges. The issue in this appeal was 
whether the toner cartridges imported by the appellant were properly classified in 
heading No. 37.07 of Schedule I to the Customs Tariff as chemical preparations 
for photographic uses, as determined by the respondent, or should have been 
classified in heading No. 90.09 as parts and accessories of photocopying 
apparatus, as claimed by the appellant. The photocopier toner cartridges in issue 
were temporarily attached to photocopiers 1n order to transfer toner contained in 
the cartridge into the toner hopper of photocopiers. The toner was used in the 
photocopying process to make the image being photocopied visible on plain 


paper. 


The Tribunal heard the expert testimony of a staff member of the Technical 
Education Department at Sharp Electronics Canada Ltd., who developed 
instructional courses for the company. Explanations were given regarding the 
functioning of the toner cartridges, their specific design and their different 
components. The appellant argued that the toner cartridges were “parts” because 
they were committed for use with particular types of photocopiers and could 
remain attached to the photocopiers while in operation. In support of its argument, 
the appellant referred to two Classification Opinions published by the World 
Customs Organization (WCO). The appellant argued that these opinions 
classified two types of toner cartridges, one with moving parts and the other 
without moving parts, as parts and accessories of photocopying apparatus. The 
respondent argued, among other things, that the toner cartridges were not parts or 
accessories, since they were not essential to the photocopying process. With 
respect to the Classification Opinions of the WCO, it was the respondent’s 
position that the cartridges in issue were distinct from those mentioned in the 
Classification Opinions, as they dealt with cartridges with moving parts, while the 
toner cartridges in issue did not have moving parts. 


While heading No. 37.07 would appear to cover the goods in issue, the 
Tribunal was persuaded that the goods should be classified under tanff item 
No. 9009.90.90 as parts and accessories of photocopying apparatus. The Tribunal 
was of the view that the cartridges were attached to specific models of 
photocopiers and enhanced their effectiveness. The cartridges facilitated the 
delivery of toner to the photocopier without spillage. Pursuant to Rule | of the 
General Rules for the Interpretation of the Harmonized System, the Tribunal 
concluded that Note 2 to Chapter 90, which states that parts and accessonies, if 
suitable for use solely or principally with a particular kind of machine, are to be 
classified with the machines, instruments or apparatus of that kind, directed the 
classification of the goods in issue under tanff item No. 9009.90.90. The Tribunal 
also relied upon the Classification Opinions presented by the appellant. In the 
Tnbunal’s view, the evidence indicated that the cartridges were classifiable under 
tariff item No. 9009.90.90 as accessories of photocopying apparatus. For these 
reasons, the appeal was allowed. 
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TABLE 1 


Appeal Decisions Rendered Under Section 67 of the Customs Act and Section 81.19 


of the Excise Tax Act Between April 1, 2000, and March 31, 2001 


Appeal No. 


Customs Act 


AP-99-010 
AP-99-061 
AP-98-102 
AP-98-092 
AP-99-073 


AP-98-093 and 
AP-98-094 


AP-99-012 
AP-99-083 


AP-99-029 and 
AP-99-046 


AP-99-082 
AP-98-002 
AP-98-097 
AP-98-098 
AP-98-099 
AP-99-042 
AP-99-074 
AP-98-012 
AP-93-058 
AP-93-079 
AP-99-043 
AP-99-063 
AP-99-014 
AP-99-086 
AP-2000-026 
AP-99-085 
AP-99-105 
AP-94-143 
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Appellant 


Phosyn plc 

Sport Dinaco Inc. 

Calego International Inc. 

Sharp Electronics of Canada Ltd. 
Rollins Machinery Ltd. 


Cast Terminals Inc. and Terminus Racine 
(Montréal) Ltd. 


Rittal Systems Ltd. 
Sandvik Tamrock Canada Inc. 


Sanyo Canada Inc. 


Nokia Products Limited 
Sherson Marketing Corporation 
Sherson Marketing Corporation 
Sherson Marketing Corporation 
Sherson Marketing Corporation 
Pabla Fashions Ltd. 

Avon Canada Inc. 

EM Plastic & Electric Products Ltd. 
Metabal Ltd. 

Olympia Tube Ltd. 

Toyota Canada Inc. 
GL&V/Black Clawson-Kennedy 
Patagonia International, Inc. 
Canadisc Inc. 

Continuous Colour Coat Limited 
Bio Agri Mix Ltd. 

Yamaha Motor Canada Ltd. 

Liz Claiborne (Canada) Ltd. 


Date of Decision 


April 13, 2000 
May 4, 2000 
May 29, 2000 
June 7, 2000 
June 12, 2000 
June 22, 2000 


June 30, 2000 
June 30, 2000 
July 5, 2000 


July 26, 2000 

July 27, 2000 

July 27, 2000 

July 27, 2000 

July 27, 2000 
August 30, 2000 
August 30, 2000 
August 31, 2000 
September 7, 2000 
September 7, 2000 
September 12, 2000 
September 27, 2000 
September 28, 2000 
October 24, 2000 
November 17, 2000 
November 28, 2000 
December 6, 2000 
December 12, 2000 


Decision 


Allowed 
Allowed 
Allowed 
Allowed 
Dismissed 
Allowed 


Allowed in part 
Dismissed 


Dismissed 


Allowed 
Allowed 
Allowed in part 
Allowed in part 
Dismissed 
Dismissed 
Dismissed 
Allowed 
Allowed in part 
Allowed in part 
Dismissed 
Allowed 
Allowed 
Dismissed 
Allowed 
Dismissed 
Dismissed 


Dismissed 


Appeal Decisions Rendered (cont'd) 


Appeal No. Appellant 

AP-97-133 Chicago Rawhide Products Canada Ltd. 
AP-99-117 Laxus Products Ltd. 

AP-2000-015 Costco Canada Inc. 


AP-2000-01 7 Intersave West Buying and Merchandising Service 
AP-99-092 Bauer Nike Hockey Inc. 

AP-97-138 Atlas Alloys, Division of Rio Algom Limited 
AP-99-104 Boehringer Mannheim Canada Ltd. 

Excise Tax Act 

2704 596720 Ontario Limited 

2705 J.J. Taylor & Sons Limited 

2706 Diesel Equipment Limited 


AP-99-093 to AP-99-102 Western Construction Company Limited, 
and AP-2000-010 to 


AP-2000-012 S M Construction Company Limited, Labrador 


Construction Limited, RDN Construction Limited, 


Provincial Paving Limited, Terra Nova Industries 
Ltd., Triple C Holdings Ltd./Penney Investments 


Ltd., McNamara Construction Company, a Division 


of Tarmac Canada Inc., Modern Paving Limited, 


Pyramid Construction Limited and Clifford Sheaves 


Construction Limited 
AP-99-118 Lady Rosedale Inc. 
AP-99-068 to AP-99-072 Shoppers Drug Mart Inc. 


J-1 Contracting Ltd., Penney Construction Limited, 


Date of Decision 


December 21, 2000 
January 11, 2001 
January 11, 2001 
January 16, 2001 
February 14, 2001 
February 19, 2001 
February 22, 2001 


July 18, 2000 
July 18, 2000 
July 18, 2000 
November 20, 2000 


January 9, 2001 
February 26, 2001 


Decision 

Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 


Dismissed 


Allowed 
Dismissed 
Allowed 
Allowed 


Dismissed 


Dismissed 
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TABLE 2 


Tribunal Decisions Appealed to the Federal Court of Canada Between April 1, 2000, ) 
and March 31, 2001, and Pending as of March 31, 20011 | 


Appeal No. Appellant Federal Court No. 
2983 Les Industries Vogue Ltée A—419—00 
AP-89-153 Mo-Tires Ltd. T—3288—90 
AP-90-076 Kliewer’s Cabinets Ltd. T—1331—91/T—1986—94 
AP-90-117 Artec Design Inc. T—1556—92 
AP-90-118 Seine River Cabinets Ltd. T—1555—92 
AP-91-045 Imperial Cabinet (1980) Co. Ltd. T—1557—92 
AP-91-141 The Sheldon L. Kates Design Group Limited T—2957—94 
AP-93-123 W. Ralston (Canada) Inc. T—2112—95 
AP-93-264 Cragg & Cragg Design Group Ltd. T—2942—94 
AP-94-212 and AP-94-213 Chaps Ralph Lauren, A Division of 131384 Canada Inc. and Modes A—S3—98 
Alto-Regal, Inc. 
AP-95-045 Sidewinder Conversions Ltd. T—314—97 
AP-96-056 Informco Inc. T—2689—97 
AP-97-063, AP-97-067, AYP (Canada) Inc. A—5S7—00 


AP-97-077, AP-97-079, 
AP-97-084, AP-97-085, 
AP-97-096, AP-97-103, 
AP-97-115 and AP-97-136 


AP-97-137 Asea Brown Boveri Inc. A—171—00 
AP-98-047 N.C. Cameron & Sons Ltd. A—341—00 
AP-98-085 Utex Corporation A—28—00 

AP-99-014 Patagonia International Inc. A—820—O00 
AP-99-029 and AP-99-046 Sanyo Canada Inc. A—605—00 
AP-99-063 GL&V/Black Clawson-Kennedy A—306—00 
AP-99-083 Sandvik Tamrock Canada Inc. and Secoroc, A Division of Atlas A—550—00 

Copco Canada Inc. 
AP-99-105 Yamaha Motor Canada Ltd. A—001—01 


1. The Tribunal has made reasonable efforts to ensure that the information listed is complete. However, since the Tribunal does not participate 
in appeals to the Federal Court of Canada, it is unable to confirm that the list contains all Tribunal decisions appealed to the Federal Court of 
Canada between April 1, 2000, and March 31, 2001. 
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TABLE 3 


Appeal Decisions of the Federal Court of Canada Rendered Between April 1, 2000, and 


March 31, 2001' 

Appeal No. Appellant 

2983 Les Industries Vogue Ltée. 

AP-91-201 152633 Canada Inc./Sako Auto Leasing 

AP-93-274 and Continuous Colour Coat Limited 

AP-93-294 

AP-93-294 Continuous Colour Coat Limited 

AP-95-230 Euro-Line Appliances 

AP-95-261 and Charley Originals Ltd., Division of Algo 

AP-95-263 Group Inc. and Mr. Jump Inc., Division 
of Algo Group Inc. 

AP-96-117 Yves Ponroy Canada 

AP-96-208 and Philips Electronics Ltd. 

AP-97-009 

AP-97-002 and Flora Manufacturing & Distributing Ltd. 

AP-97-058 

AP-97-010 Hilary’s Distribution Ltd. 

AP-97-029 Entrelec Inc. 

AP-97-052 Flora Manufacturing & Distributing Ltd. 

AP-97-100 Brother International Corporation 
(Canada) Ltd. 

AP-98-007 and Richards Packaging Inc. and Duopac 

AP-98-010 Packaging Inc. 


Federal Court No. 


T—1270—92 
T—1686—93 
T—2831—94 


A—854—97 
A—323—97 
A—528—97 


A—97—98 
A—230—98 


A—633—98 and 


A—617—98 
A—632—98 
A—/55—98 
A—/20—98 
A—81—99 


A—262—99 


Decision 


Allowed 
Discontinued 


Allowed 


Allowed in part 
Dismissed 


Dismissed 


Dismissed 


Dismissed 


Dismissed 


Dismissed 
Allowed 
Dismissed 


Dismissed 


Dismissed 


Date 


May 19, 2000 
November 15, 2000 
June 5, 2000 


May 3, 2000 
May 17, 2000 
May 19, 2000 


July 24, 2000 


May 16, 2000 


July 24, 2000 


July 24, 2000 
September 14, 2000 
July 24, 2000 
September 27, 2000 


November 29, 2000 


1. The Tribunal has made reasonable efforts to ensure that the information listed is complete. However, since the Tribunal does not participate 
in appeals to the Federal Court of Canada, it is unable to confirm that the list contains all appeals that were decided between April 1, 2000, 
and March 31, 2001. 
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Introduction 


Textile Reference 


Scope of the 
Reference 


Types of Relief 
Available 


CHAPTER V 


ECONOMIC, TRADE, TARIFF AND SAFEGUARD 
INQUIRIES 


The CITT Act contains broad provisions under which the government or the 
Minister of Finance may ask the Tribunal to conduct an inquiry on any economic, 
trade, tariff or commercial matter. In an inquiry, the Tribunal acts in an advisory 
capacity, with powers to conduct research, receive submissions and 
representations, find facts, hold public hearings and report, with 
recommendations as required, to the government or the Minister of Finance. 


Pursuant to a reference from the Minister of Finance dated July 6, 1994, 
as amended on March 20 and July 24, 1996, on November 26, 1997, and on 
August 19, 1999, the Tribunal was directed to investigate requests from domestic 
producers for tariff relief on imported textile inputs for use in their manufacturing 
operations and to make recommendations in respect of those requests to the 
Minister of Finance. 


A domestic producer may apply for tanff relief on an imported textile input 
used, or proposed to be used, in its manufacturing operations. The textile inputs 
on which tariff relief may be requested are the fibres, yarns and fabrics of 
Chapters 51, 52, 53, 54, 55, 56, 58, 59 and 60; certain monofilaments or strips 
and textile and plastic combinations of Chapter 39; rubber thread and textile and 
rubber combinations of Chapter 40; and products of textile glass fibres of 
Chapter 70 of the schedule to the Customs Tariff. Since July 24, 1996, and at least 
until July 1, 2002, the following yarns are not included in the textile reference: 


Knitting yarns, solely of cotton or solely of cotton and polyester staple 
fibres, measuring more than 190 decitex, of Chapter 52 or subheading 
No. 5509.53 other than those used to make sweaters, having a horizontal 
self-starting finished edge and the outer surfaces of which are constructed 
essentially with 9 or fewer stitches per 2 centimetres (12 or fewer stitches 
per inch) measured in the horizontal direction. 


The tariff relief that may be recommended by the Tribunal to the Minister of 
Finance ranges from the removal or reduction of tariffs on one or several, partial 
or complete, tariff lines, textile- and/or end-use-specific tanff provisions. In the 
case of requests for tariff relief on textile inputs used in the manufacture of 
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Process 


Filing and Notification 
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of a Request 


Investigations 


women’s swimsuits, co-ordinated beachwear and co-ordinated accessories only, 
the recommendation could include company-specific relief. The recommendation 
could be for tariff relief for either a specific or an indeterminate period of time. 
However, the Tribunal will only recommend tariff relief that is administrable on a 
cost-effective basis. 


Domestic producers seeking tariff relief must file a request with the Tnbunal. 
Producers must file with the request either samples of the textile input for which 
tariff relief is being sought or a National Customs Ruling from the CCRA 
covering the input. If the Tribunal determines that the request is properly 
documented, it will conduct an investigation to determine if it should recommend 
tariff relief. 


Upon receipt of a request for tariff relief, and before commencement of an 
investigation, the Tribunal issues a brief electronic notice on its Web site 
announcing the request. The minimum period of time for the notification of a 
request before an investigation 1s commenced is 30 days. 


This notification is designed to increase transparency, identify potential 
deficiencies in the request, avoid unnecessary investigations, provide an 
opportunity for the domestic textile industry to contact the requester and agree on 
a reasonable domestic source of supply, inform other users of identical or 
substitutable textile inputs, prepare the domestic industry to respond to 
subsequent investigation questionnaires and give associations advance time for 
planning and consultation with their members. 


When the Tribunal is satisfied that a request is properly documented, it 
commences an investigation. A notice of commencement of investigation is sent 
to the requester, all known interested parties and any appropriate government 
department or agency, such as the Department of Foreign Affairs and 
International Trade, the Department of Industry, the Department of Finance and 
the CCRA. The notice is also published in the Canada Gazette. 


In any investigation, interested parties include domestic producers, certain 
associations and other persons who are entitled to be heard by the Tribunal 
because their nghts or pecuniary interests may be affected by the Tnbunal’s 
recommendations. Interested parties are given notice of the request and can 
participate in the investigation. Interested parties include competitors of the 
requester, suppliers of goods that are identical to or substitutable for the textile 
input and downstream users of goods produced from the textile input. 


Recommendations to 
the Minister 


Request for Review 


Review on Expiry 


To prepare a staff investigation report, the Tribunal staff gathers information 
through such means as plant visits and questionnaires. Information is obtained 
from the requester and interested parties, such as a domestic supplier of the textile 
input, for the purpose of providing a basis for determining whether the tariff relief 
sought will maximize net economic gains for Canada. 


In normal circumstances, a public hearing 1s not required, and the Tribunal 
will dispose of the matter on the basis of the full written record, including the 
request, the staff investigation report and all submissions and evidence filed with 
the Tribunal. 


The procedures for the conduct of the Tribunal’s investigation envisage the 
full participation of the requester and all interested parties. A party, other than the 
requester, may file submissions, including evidence, in response to the properly 
documented request, the staff investigation report and any information provided 
by a government department or agency. The requester may subsequently file 
submissions with the Tribunal in response to the staff investigation report and any 
information provided by a government department or agency or other party. 


Where confidential information is provided to the Tribunal, such information 
falls within the protection of the CITT Act. Only independent counsel who have 
filed declarations and confidentiality undertakings may have access to such 
confidential information. 


The Tribunal will normally issue its recommendations, with reasons, to the 
Minister of Finance within 120 days from the date of commencement of the 
investigation. In exceptional cases, where the Tnbunal determines that critical 
circumstances exist, the Tribunal will issue its recommendations within an earlier 
specified time frame that the Tribunal determines to be appropriate. The Tribunal 
will recommend the reduction or removal of customs duties on a textile input 
where it will maximize net economic gains for Canada. 


Where the Minister of Finance has made an order for tariff relief pursuant to 
a recommendation of the Tnbunal, certain domestic producers may make a 
request to the Tribunal to commence an investigation for the purpose of 
recommending the renewal, amendment or termination of the order. A request for 
the amendment or termination of the order should specify what changed 
circumstances justify such a request. 


Where the Minister of Finance has made an order for tariff relief subject to a 
scheduled expiry date, the Tnbunal will, before the expiry date, issue a formal 
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Place 


notice that the tariff relief provided by the order will expire unless the Tnbunal 
issues a recommendation that tariff relief should be continued and the Minister of 
Finance implements the recommendation. The notice invites interested parties to 
file submissions for or against continuation of tariff relief. 


If no opposition to the continuation of tariff relief is received, upon receipt of 
submissions and information supporting the request for continuation of tariff 
relief, the Tnbunal may decide to recommend the continuation of tariff relief. 
Conversely, if no request for continuation of tariff relief 1s submitted, the 
Tribunal may decide to recommend the termination of tariff relief. If it appears 
that a more complete review is warranted, the Tnbunal will conduct an 
investigation to consider whether all relevant factors that led it to recommend 
tariff relief continue to apply and whether extending tariff relief under such 
conditions would continue to provide net economic gains for Canada. 


In accordance with the terms of reference received by the Tnbunal directing 
it to conduct investigations into requests from Canadian producers for tanff relief 
on imported textile inputs that they use in their manufacturing operations, the 
Tribunal provided the Minister of Finance, on January 31, 2001, with its 
sixth annual status report on the investigation process. The status report covered 
the period from October 1, 1999, to September 30, 2000. 


During the fiscal year, the Tribunal issued 8 reports to the Minister of 
Finance, which related to 8 requests for tariff relief: In addition, the Tribunal 
issued 1 report further to a reconsideration of a recommendation issued 
previously by the Tribunal. At year end, 4 requests were outstanding, of which an 
investigation had been commenced in respect of 1 request. Table 1 at the end of 
this chapter summarizes these activities. 


By the end of the fiscal year, the Government had implemented 
75 recommendations by the Tribunal, of which 68 are still subject to tariff relief 
orders. Table 3 provides a summary of recommendations currently implemented. 


The implementation of Tribunal recommendations is made by adding new 
tariff items to the Customs Tariff. During the fiscal year, these tariff items 
covered imports worth $170 million (estimated) and provided tariff relief worth 
$23 million (estimated), the latter amount representing an increase of 10 percent 
over 1999-2000. 


A summary of a representative sample of Tribunal recommendations issued 
during the fiscal year follows. 


Peerless Clothing 
TR-99-004 
Recommendation: 


Indeterminate tariff relief 
(July 28, 2000) 


Coloridé 
TR-99-006 
Recommendation: 


Indeterminate tariff relief 
(July 27, 2000) 


The Tribunal recommended to the Minister of Finance that tariff relief be 
granted for an indeterminate period of time on importations of: (1) woven fabrics, 
solely of combed wool with average fibre diameters of 17.5 microns or less and 
of combed fine animal hair, measuring 100 decitex or less per single yarn, 
containing not less than 7 percent by weight of fine animal hair, as certified by 
the exporter, of a weight of 140 g/m” or more but not exceeding 300 g/m”, of 
subheading No. 5112.11 or 5112.19, for use in the manufacture of men’s suits, 
suit-type jackets, blazers, vests (waistcoats) and trousers; and (2) woven fabrics, 
solely of combed wool and of combed fine animal hair, containing not less than 
15 percent by weight of fine animal hair, as certified by the exporter, of a weight 
of 140 g/m” or more but not exceeding 300 g/m, of subheading No. 5112.11 or 
5112.19, for use in the manufacture of men’s sports jackets. 


In its report, the Tnbunal noted that Peerless’s ability to source wool/fine 
animal hair fabrics offshore had contributed to the enormous succes of suits made 
from lightweight and year-round fabrics. The Tribunal further noted that Cleyn & 
Tinker, a domestic manufacturer of worsted fabrics was not in the niche market 
of the very fine wool/fine animal hair blends, but rather in the broader market of 
wool fabrics. This led the Tribunal to believe that Cleyn & Tinker was not now, 
nor would it be in the foreseeable future, in a position to produce and supply, in 
commercial quantities, the very fine wool/fine animal hair fabrics required by 
Peerless, and that tariff relief for these fabrics would provide net economic gains 
to Canada. Turing to sports jackets, the Tribunal noted that the fabrics for this 
end use are generally made from coarser yarns and that the content of fine animal 
hair is usually higher than that for suit fabrics. While it noted that Cleyn & Tinker 
had some jacket fabrics containing 10 to 20 percent fine animal hair that were in 
production or under development, the Tribunal was of the view that these fabrics 
represented a very small portion of Cleyn & Tinker’s overall activity and were 
only available in a limited range of patterns and colours. Consequently, the 
Tribunal recommended that tariff relief be provided for this type of fabric as it 
would provide net economic gains to Canada, but applied a 15 percent threshold 
with regard to the mmimum percentage of fine animal hair that these fabrics 
should contain. 


The Tribunal recommended to the Minister of Finance that tariff relief be 
granted for an indeterminate period of time on importations of single filament 
yarn, solely of nylon, of subheading No. 5402.41, for use in the manufacture of 
hair colour charts. 


The Tribunal noted that, based on the information on file, it appeared 


unlikely that Plastifil, a domestic producer, could, in the foreseeable future, sell a 
given volume of yarn to Coloridé, even if the customs duty were to remain in 
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JMJ Fashions 
TR-99-008 
Recommendation: 


(October 27, 2000) 


effect. Moreover, the Tribunal noted that, to make its extrusion line more 
profitable, Plastifil seemed more interested in exploiting other markets, such as 
fishing yarn and sewing thread. Consequently, the Tribunal was of the view that 
the limited costs that the domestic industry may eventually incur as a result of this 
tariff relief would be more than offset by future gains for Coloridé. 


The Tribunal recommended to the Minister of Finance that tariff relief be 
granted for an indeterminate period of time on importations of woven fabric, 
having a 3/2 nght hand twill weave with a steep twill line of approximately 
63 degrees, dyed, solely of single non-textured polyester filaments, with a twist 
exceeding 1,250 tums per metre in the warp and the weft, having “S” twist yarns 
in the warp and two “S” twist yarns followed by two “Z” twist yarns alternating 
in the weft, of a weight not exceeding 250 g/m’, of subheading No. 5407.61, for 
use in the manufacture of women’s blouses, jackets, pants, skirts and dresses. 


The Tribunal saw little cost in the requested tariff relief being granted, as it 
did not view the fabrics currently produced domestically by Consoltex as being 
substitutable for the subject fabric. With regard to the fabric that was under 
development by Consoltex, the Tnbunal noted that Consoltex’s ability to supply 
and market acceptance had not, as yet, been demonstrated. Accordingly, the 
Tribunal could not attribute any costs that might be incurred by Consoltex, and 
concluded that tariff relief would provide a yearly benefit to JMJ of more than 
$150,000. 


TABLE 1 


Disposition of Requests for Tariff Relief Between April 1, 2000, and March 31, 2001 


Request No. 


TR-99-004 
TR-99-005 
TR-99-006 
TR-99-007 
TR-99-008 
TR-2000-001 
TR-2000-002 


TR-2000-003 
TR-2000-004 
TR-2000-005 


TR-2000-006 
TR-2000-007 


TR-2000-008 


Requester 


Peerless Clothing Inc. 
Distex Inc. 


Coloridé Inc. 


Soltex Textiles Canada Inc. 


JMJ Fashions Inc. 
Peerless Clothing Inc. 


Majestic Industries 
(Canada) Ltd. 


Tantalum Mining 
Corporation of Canada 
Limited 


Ballin Inc. 
Peerless Clothing Inc. 


Doubletex 


Textile Input 


Fabric 
Fabric 
Yam 
Nonwoven 
Fabric 
Fabric 


Fabric 


Fabric 


Fabric 


Fabric 


Fabric 


Scapa Tapes North America Fabric 


Ltd. 


Scapa Tapes North America Fabric 


Ltd. 


Date of Disposition 


July 28, 2000 
April 4, 2000 

July 27, 2000 
July 25, 2000 
October 27, 2000 
January 24, 2001 
January 12, 2001 


March 21, 2001 
March 9, 2001 
In progress 


Not yet initiated 
Not yet initiated 


Not yet initiated 


Status/Recommendations 


Indeterminate tariff relief 
Indeterminate tariff relief 
Indeterminate tariff relief 
File closed 

Indeterminate tariff relief 
Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 


Indeterminate tariff relief 
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TABLE 2 


Disposition of a Request for Reconsideration Between April 1, 2000, and 
March 31, 2001 


Request for 
Request No. Reconsideration by Textile Input Date of Disposition Recommendation 
TR-99-003A Doubletex Fabric October 6, 2000 Recommendation of 


February 4, 2000 
(TR-99-003) reaffirmed 
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TABLE 3 


Tariff Relief Recommendations in Place 


Request No./ 
Review No. 


TR-94-001 


TR-94-004 
TR-94-010 
TR-94-012 


TR-94013 and 
TR-94016 


TR-94017 and 
TR-94-018 


TR-95-003 


TR-95-004 


TR-95-005 


TR-95-009 


TR-95-010 and 


TR-95-034 


TR-95-011 


TR-95-012 


Expiry No. 
(Original 
Request No.) 


Requester/Textile Input 


Canatex Industries (Division of 
Richelieu Knitting Inc.) 


Woods Canada Limited 
Palliser Furniture Ltd. 
Peerless Clothing Inc. 


MW6G Apparel Corp. 


Elite Counter & Supplies 


Landes Canada Inc. 


Lingerie Bright Sleepwear (1991) 
Inc. 


Lingerie Bright Sleepwear (1991) 
Inc. 


Peerless Clothing Inc. 


Freed & Freed International Ltd. 
and 
Fen-nelli Fashions Inc. 


Louben Sportswear Inc. 


Perfect Dyeing Canada Inc. 


Tariff Item No./Order in Council 


5402.41.12 


5208.52.10 
5806.20.10 
5309.29.20 


5208.42.20 
5208.43.20 
5208.49.20 
5513.31.10 
5513.32.10 
9513.33.10 


9943.00.00 


5603.11.20 
9603.12.20 
5603.13.20 
5603.14.20 
5603.91.20 
5603.92.20 
5603.93.20 
5603.94.20 


5208.12.20 
5208.52.20 


9513.11.10 
5513.41.10 


5408.21.10 
5408.21.20 
5408.22.21 
5408.22.30 


5111.19.10 
5111.19.20 


5408.31.10 
5408.32.20 


5509.32.10 


Duration 


Indeterminate 


Indeterminate 
Indeterminate 
Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 
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Recommendations in Place (cont'd) 


Request No./ 
Review No. 


TR-95-013A 


TR-95-036 
TR-95-037 


TR-95-051 


TR-95-053 and 
TR-95-059 


TR-95-056 


TR-95-057 and 
TR-95-058 


TR-95-060 
TR-95-061 


TR-95-064 and 
TR-95-065 
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Expiry No. 
(Original 
Request No.) 


Requester/Textile Input 


Doubletex 


Canadian Mill Supply Co. Ltd. 
Paris Star Knitting Mills Inc. 


Camp Mate Limited 


Majestic Industries (Canada) Ltd. 
and Caulfeild Apparel Group Ltd. 


Sealy Canada Ltd. 


Doubletex 


Triple M Fiberglass Mfg. Ltd. 
Camp Mate Limited 


Tariff tem No./Order in Council 


5208.11.30 
5208.12.40 
5208.13.20 
5208.19.30 
5208.21.40 
5208.22.20 
5208.23.10 
5208.29.20 
5209.11.30 
5209.12.20 
5209.19.30 
5209.21.20 
9209.22.10 
5209.29.20 


5208.21.20 


9408.24.11 
5408.24.91 
5408.34.10 
5516.14.10 
5516.24.10 


5407.41.10 
5407.42.10 
5407.42.20 
9903.20.22 


5802.11.10 
5802.19.10 
5802.19.20 


3921.19.10 
5407.69.10 
5407.73.10 
5407.94.10 
5516.23.10 
5903.90.21 
6002.43.20 


5407.51.10 
5407.61.92 
5407.69.10 
9915.11.10 
5516.21.10 
5516.91.10 


7019.59.10 
6002.43.30 


Lady Americana Sleep Products 6002.43.60 


Inc. and el ran Furniture Ltd. 


Duration 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 
Indeterminate 


Indeterminate 


Recommendations in Place (cont'd) 


Request No/ 
Review No. 


TR-96-003 
TR-96-004 
TR-96-006 


TR-96-008 and 
TR-96-010 to 
TR-96-013 


TR-97-001 


TR-97-002 and 
TR-97-003 


TR-97-006 


TR-97-004, 
TR-97-007, 
TR-97-008 and 
TR-97-010 


TR-97-011 


TR-97-012 


TR-97-014 


TR-97-015, 
TR-97-016 and 
TR-97-020 


TR-98-001 
TR-98-002 


Expiry No. 
(Original 
Request No.) 


Requester/Textile Input 


Venture III Industries Inc. 
Acton International Inc. 
Alpine Joe Sportswear Ltd. 


Les Collections Shan Inc. 


Jones Apparel Group Canada 
Inc. 


Universal Manufacturing Inc. 


Peerless Clothing Inc. 


Blue Bird Dress of Toronto Ltd. 


Australian Outback Collection 
(Canada) Ltd. 


Ballin Inc. 


Lenrod Industries Ltd. 
Helly Hansen Canada Ltd. 


Cambridge Industries 


Distex Inc. 


Tariff Item No/Order in Council 


5407.61.92 
5906.99.21 
P.C. 1998-1118 
P.C. 1997-1668 


5407.91.10 
5407.92.20 
5407.93.10 
5408.21.30 
5408.22.40 
5408.23.20 
5408.31.30 
5408.32.40 
5408.33.10 


5208.43.30 
5513.41.20 


5407.51.30 
5903.90.22 
5903.90.23 
5903.90.24 
6002.43.40 
6002.43.50 


5407.51.20 
5407.52.20 
5407.61.94 
5407.69.20 


5209.31.20 
5907.00.16 


5407.93.30 
9516.23.20 


5603.93.40 
5903.20.24 


5608.19.20 
6002.92.20 


Duration 


Indeterminate 
Indeterminate 
Six year s 


Five year st 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 
Indeterminate 
Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


aye 


Recommendations in Place (cont'd) 


Request No./ 
Review No. 


TR-98-004, 
TR-98-005 and 
TR-98-006 


TR-98-007 
TR-98-016 
TR-98-017 


TR-98-019 


TR-99-002 
TR-99-004 


TR-99-006 
TA-98-001 


TA-98-002 


TA-98-003 
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Expiry No. 
(Original 


Request No.) 


TE-97-004 
(TR-95-009) 


TE-97-003 
(TR-94-009) 


TE-98-001 
(TR-95-014) 


Requester/Textile Input 


Ladcal Investments Ltd., O/A 
Pintar Manufacturing 

Nour Trading House and 
T.S. Simms and Company 


Limited 


Caulfeild Apparel Group Ltd. 
Peerless Clothing Inc. 


Jones Apparel Group Canada 


Inc. 


Tribal Sportswear Inc. 


Albany International Canada Inc. 


Peerless Clothing Inc. 


Coloridé Inc. 


Certain dyed woven fabrics of 
rayon and polyester 


Vinex FR-9B fabric 


Woven cut warp pile fabrics 


Tariff Item No./Order in Council 


5806.10.20 


5208.43.30 
5407.93.20 


5408.32.50 
5408.33.20 
5408.34.20 


5209.12.30 
5209.22.20 
5209.32.10 


5404.10.20 


9112.11.20 
5112.11.30 
9112.19.20 
5112.19.30 


9402.41.15 


5408.31.20 
5408.32.30 


5512.99.10 


5801.35.10 


Duration 


Indeterminate 


Indeterminate 
Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Recommendations in Place (cont'd) 


Expiry No. 
Request No./ (Original 
Review No. Request No.) Requester/Textile Input 
TA-98-004 TE-98-002 Certain ring-spun yarns 
(TR-94-002 and 
TR-94-002A) 


Tariff tem No./Order in Council 


5205.14.20 
9205.15.20 
5205.24.20 
5205.26.20 
9205.27.20 
5205.28.20 
5205.35.20 
5205.46.20 
5205.47.20 
5205.48.20 
5206.14.10 
5206.15.10 
5206.24.10 
5206.25.10 
5509.53.10 
5509.53.20 
5509.53.30 
5509.53.40 


Duration 


Three years 
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Introduction 


CHAPTER VI 
PROCUREMENT REVIEW 


Suppliers may challenge federal government procurement decisions that they 
believe have not been made in accordance with the requirements of the 
following: Chapter Ten of NAFTA, Chapter Five of the AIT, the AGP, or the 
Agreement on the Procurement of Telecommunications Equipment. The bid 
challenge portions of these agreements came into force on January 1, 1994, 

July 1, 1995, January 1, 1996, and November 1, 2000, respectively. 


Any potential suppliers who believe that they may have been unfairly treated 
during the solicitation or evaluation of bids, or in the awarding of contracts on a 
designated procurement, may lodge a formal complaint with the Tribunal. 

A potential supplier with an objection is encouraged to resolve the issue first with 
the government institution responsible for the procurement. When this process is 
not successful or a supplier wants to deal directly with the Tribunal, the 
complainant may ask the Tribunal to consider the case by filing a complaint 
within the prescribed time limit. 


When the Tribunal receives a complaint, it reviews the submission against 
the criteria for filing. If there are deficiencies, the complainant is given an 
opportunity to correct these within a specified time limit. If the Tribunal decides 
to conduct an inquiry, the government institution and all other interested parties 
are sent a formal notification of the complaint. An official notice of the complaint 
is also published in Government Business Opportunities and the Canada Gazette. 
If the contract in question has not been awarded, the Tribunal may order the 
government institution to postpone awarding any contract pending the disposition 
of the complaint by the Tribunal, unless the government institution certifies that 
the procurement is urgent or that the delay would be against the public interest. 


After receipt of its copy of the complaint, the government institution 
responsible for the procurement files a Government Institution Report (GIR) 
responding to the allegations. The complainant is then sent a copy of the GIR and 
has seven days to submit comments. These are forwarded to the government 
institution and any interveners. 


A staff investigation, which can include interviewing individuals and 
examining files and documents, may be conducted and result in the production of 
a Staff Investigation Report. This report is circulated to the parties for their 
comments. Once this phase of the inquiry is completed, the Tribunal reviews the 
information collected and decides whether a hearing should be held. 
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Summary of 
Selected 
Determinations 
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The Tribunal then makes a determination, which may consist of 
recommendations to the government institution (such as retendering, 
re-evaluating or providing compensation) and the award of reasonable costs to a 
prevailing complainant for filing and proceeding with the bid challenge and/or 
costs for preparing the bid. The government institution, as well as all other parties 
and interested persons, is notified of the Tnbunal’s decision. Recommendations 
made by the Tribunal in its determination are to be implemented to the greatest 
extent possible. 


Summary of Procurement Review Activities 


1999-2000 2000-2001 
CASES RESOLVED BY THE PARTIES 


Resolved Between Parties = = 


Withdrawn 4 S 
Abandoned While Filing - 1 
Subtotal 4 6 
INQUIRIES NOT INITIATED OR CONTINUED ON 
PROCEDURAL GROUNDS 
Lack of Jurisdiction 6 
Late Filing 9 
No Valid Basis 13 il7/ 
Subtotal 28 31 
CASES DETERMINED ON MERIT 
Complaint Not Valid 13 15 
Complaint Valid 14 13 
Subtotal 27 28 
IN PROGRESS 9 22 
TOTAL 68 87 


During the fiscal year, the Tribunal issued 28 written determinations of its 
findings and recommendations, which related to 28 procurement complaints. 
In 13 of the 28 written determinations, the complaints were determined to be 
valid or valid in part. In these cases, various remedies were granted in the form of 
cost awards or recommendations. Twenty-two other cases were in progress at 
year end. Table 1 at the end of this chapter summarizes these activities. 


Of the cases heard by the Tribunal in carrying out its procurement review 
functions, certain decisions stand out because of the legal significance of the 
cases. Brief summaries of a representative sample of such cases have been 
prepared for general information purposes only and have no legal status. 


TELUS Integrated 
Communications 


PR-2000-017 and 
PR-2000-035 


Determination: 


Complaints valid in part 
(November 2, 2000) 


K-Lor Contractors 
Services 


PR-2000-023 
Determination: 


Complaint not valid 
(November 23, 2000) 


AT&T Canada 
PR-2000-024 
Determination: 


Complaint valid 
(November 27, 2000) 


The Tribunal made a determination with respect to two complaints filed by 
TELUS Integrated Communications Inc. (TELUS) conceming a solicitation by 
the Correctional Service of Canada (CSC). The solicitation was for the 
installation and operation, at each correctional facility in Canada, of telephone 
equipment and software and the associated telephone service (Inmate Telephone 
System). 


TELUS alleged that: (1) contrary to a provision of the AIT, the CSC selected 
a supplier whose proposal was not compliant with the mandatory requirements 
stipulated in the Request for Proposal (RFP); (2) the RFP did not clearly identify 
the requirements of the procurement and the criteria to be used in the evaluation 
of bids and the methods of weighting and evaluating the criteria; and (3) the 
procurement discriminated among potential suppliers, in that not all potential 
suppliers had access to certain critical information concerning the CSC’s 
requirements. 


Having examined the evidence and arguments presented by the parties and 
considered the subject matter of the complaint, the Tribunal determined that the 
complaints were valid in part. The Tribunal recommended that the CSC award 
the contract to TELUS, the only compliant bidder in response to this solicitation. 


The Tribunal made a determination with respect to a complaint filed by 
K-Lor Contractors Services Ltd. (K-Lor) conceming a solicitation of the 
Department of Public Works and Government Services (the Department) for the 
provision of services for the construction of a secure landfill site in Argentia, 
Newfoundland. 


K-Lor alleged that, contrary to the AIT, the Department improperly rejected 
its tender for failing to provide the required “Certification of Mandatory Site 
Visit”, which, K-Lor claims, it did include in its bid documents. 


After consideration, the Tribunal determined that the Department did not act 
contrary to the AIT when it declared K-Lor’s bid non-responsive. Therefore, the 
Tribunal determined that the complaint was not valid. 


The Tribunal made a determination with respect to a complaint filed by 
AT&T Canada Corp. (AT&T) concerning a solicitation of the Department on 
behalf of the Department of Industry. The solicitation was for the provision of 
asynchronous transfer mode services. 


AT&T alleged that, contrary to the provisions of NAFTA, the AIT and the 
AGP, the Department failed to apply the tendering procedures in a 
non-discriminatory manner. In its analysis, the Tnbunal emphasized that the 
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E.H. Industries 
PR-2000-026 


Inquiry not initiated/ 
No reasonable 
indication of a breach 
(October 30, 2000) 


Judicial Review of 
Procurement 
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purpose of Chapter Five of the AIT is to establish a framework that will ensure 
equal access to procurement for all Canadian suppliers. The Tribunal determined 
that discrimination against suppliers is contrary to the AIT, even if the 
discrimination is not made on the basis of province or region. The Tribunal did 
not determine whether NAFTA and the AGP were applicable to the procurement 
in issue. 


Having examined the evidence and arguments presented by the parties and 
considered the subject matter of the complaint, the Tnbunal found that certain 
provisions of the RFP, adding costs to the price of the non-incumbent bidders’ 
proposals, were discriminatory in their effects. Therefore, the Tribunal 
determined that the AIT had been breached and that the complaint was valid. The 
Tribunal recommended that the Department, in evaluating the proposals received 
in response to this solicitation and in identifying a successful bidder to be 
recommended for contract award, eliminate the effects of the costs that were 
identified as being contrary to the AIT. 


The Tribunal made a decision with respect to a complaint filed by E.H. 
Industries Limited (EHI) concerning a solicitation of the Department on behalf of 
the Department of National Defence. The solicitation is for the provision of 
28 basic vehicles, related ship alterations and long-term in-service support to 
replace the current CH124 Sea King helicopters. 


EHI alleged that the Department discriminated against it and its helicopter, 
the Cormorant, by choosing a “lowest priced compliant” selection criterion and 
by failing to take into account the additional costs of operating two separate fleets 
of different helicopters. 


Having examined the evidence contained in the complaint, the Tnbunal 
decided not to initiate an inquiry into this complaint because the complaint did 
not disclose a reasonable indication that the Department had acted contrary to the 
AIT. The AIT does not require that the government use a certain type of selection 
method and nothing in the AIT requires the government to purchase a particular 
type or brand of product simply because it already owns some of that product or 
brand. In addition, the procurement was at the “letter of interest” stage and, 
therefore, the final specifications and selection criteria had not yet been set. 


Table 2 lists the procurement decisions that were appealed to or decided by 
the Federal Court of Canada during the fiscal year. 


TABLE 1 


Disposition of Procurement Complaints Between April 1, 2000, and March 31, 2001 


File No. 


PR-99-036 


PR-99-037 


PR-99-040 


PR-99-043 


PR-99-044 


PR-2000-010 


Complainant 


Unisource Techonology 


Educom Training Systems Inc. 


Brent Moore & Associates 


Navatar 


Navatar 


Telus Communications 


StorageTek Canada Inc. 


ACE/ClearDefense Inc. 


Rolls-Royce Industries Canada Inc. 


APS-Antian Professional Services 


FirstMark Technologies Ltd. 


Canadian Computer Rentals 


Kildonan Associates Inc. 


Radiant Point Inc. 


Arp Services 


FMD International Inc. 


Brookfield LePage Johnson Controls 


Facility Management Services 


Crain-Drummond Inc. 


Thomson-CSF Systems Canada Inc. 


Date of Receipt of 
Complaint 


December 8, 1999 


December 16, 1999 


December 20, 1999 


January 7, 2000 


January 10, 2000 


February 25, 2000 
February 28, 2000 


March 8, 2000 


March 22, 2000 


April 7, 2000 


April 18, 2000 


April 18, 2000 


April 25, 2000 


April 27, 2000 


May 11, 2000 


May 18, 2000 


May 25, 2000 


May 29, 2000 


May 30, 2000 


Status/Decision 
Decision issued April 5, 2000 
Complaint not valid 


Decision issued May 3, 2000 
Complaint not valid 


Decision issued May 4, 2000 
Complaint not valid 


Decision issued May 30, 2000 
Complaint not valid 


Decision issued May 30, 2000 
Complaint valid 


Complaint withdrawn 


Decision issued May 29, 2000 
Complaint valid 


Decision issued June 30, 2000 
Complaint valid 


Decision issued August 4, 2000 
Complaint valid 


Not accepted for inquiry/No reasonable 
indication of a breach 


Not accepted for inquiry/Not a designated 
entity 


Decision issued August 3, 2000 
Complaint valid 


Decision issued July 20, 2000 
Complaint not valid 


Decision issued September 11, 2000 
Complaint valid in part 


Not accepted for inquiry/Not a designated 
contract 


Decision issued August 22, 2000 
Complaint not valid 


Decision issued September 6, 2000 
Complaint valid 


Decision issued August 18, 2000 
Complaint not valid 


Decision issued October 12, 2000 
Complaint not valid 
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Disposition of Procurement Complaints (cont'd) 


File No. 


PR-2000-01 1 


PR-2000-012 
PR-2000-013 


PR-2000-01 4 


PR-2000-015 
PR-2000-016 


PR-2000-017 


PR-2000-018 


PR-2000-019 


PR-2000-020 


PR-2000-021 


PR-2000-022 


PR-2000-023 


PR-2000-024 


PR-2000-025 


PR-2000-026 


PR-2000-027 


PR-2000-028 


PR-2000-029 
PR-2000-030 


PR-2000-031 


Complainant 


Western Star Trucks Inc. 


Sirius Consulting Group Inc. 


Valley Associates Inc. 


Via Safe 


Trans-Cycle Industries Inc. 


Radio Holland (Canada) Ltd. 


TELUS Integrated Communications Inc. 


Xwave Solutions Inc. 


TELUS Integrated Communications Inc. 


Sicom Systems Ltd. 

Brookfield LePage Johnson Controls 
Facility Management Services 

MIL Systems/Fleetway Inc. 

K-Lor Contractors Services Ltd. 
AT&T Canada Corp. 


PluriVox Media Corp. 


Smartnet, Dynasty Components, a 
division of DCI, and MediaLog Systems 
Inc. 


Sciax Technology Inc. 


Global Upholstery Co. Inc. 


K-LOR Contractors Services (BC) Ltd. 
E.S.E. 


Management 2000 


Date of Receipt of 


Complaint 


May 31, 2000 


June 13, 2000 
June 13, 2000 


June 14, 2000 


June 14, 2000 
June 15, 2000 


June 20, 2000 


June 28, 2000 


June 29, 2000 


June 30, 2000 


June 30, 2000 


July 6, 2000 


July 11, 2000 


July 13, 2000 


July 17, 2000 


July 19, 2000 


July 21, 2000 
August 3, 2000 


August 11, 2000 
August 29, 2000 


September 5, 2000 


Status/Decision 


Decision issued September 11, 2000 
Complaint not valid 


Abandoned while filing 


Not accepted for inquiry/No reasonable 
indication of a breach 


Not accepted for inquiry/Not a designated 
contract 


Complaint withdrawn 


Not accepted for inquiry/No reasonable 
indication of a breach 


Decision issued November 2, 2000 
Complaint valid in part 


Decision issued September 26, 2000 
Complaint not valid 


Decision issued November 10, 2000 
Complaint not valid 


Not accepted for inquiry/No reasonable 
indication of a breach 


Decision issued September 6, 2000 
Complaint valid 


Not accepted for inquiry/No reasonable 
indication of a breach 


Decision issued November 23, 2000 
Complaint not valid 


Decision issued November 27, 2000 
Complaint valid 


Not accepted for inquiry/No reasonable 
indication of a breach 


Dismissed/Late filing 


Not accepted for inquiry/Late filing 


Decision issued November 1, 2000 
Complaint not valid 


Complaint withdrawn 


Not accepted for inquiry/No reasonable 
indication of a breach 


Not accepted for inquiry/Late filing 


Disposition of Procurement Complaints (cont’d) 


File No. 


PR-2000-032 
PR-2000-033 
PR-2000-034 


PR-2000-035 


PR-2000-036 


PR-2000-037 


PR-2000-038 


PR-2000-039 


PR-2000-040 


PR-2000-041 


PR-2000-042 
PR-2000-043 


PR-2000-044 
PR-2000-045 


PR-2000-046 


PR-2000-047 


PR-2000-048 


PR-2000-049 
PR-2000-050 
PR-2000-051 
PR-2000-052 
PR-2000-053 
PR-2000-054 


Complainant 


RIV Limited 
Dictaphone Canada 


C? Logistics Inc. 


TELUS Integrated Communications Inc. 


E.H. Industries Limited 


Computer Talk Technology Inc. 


Papp Plastics & Distribution Ltd. 


Siemens Westinghouse Incorporated 


Canadian Helicopters Limited 


BancTec (Canada) Inc. 


Spallumcheen Band 


Sirius Consulting Group Inc. 


Polaris Inflatable Boats (Canada) Ltd. 


Norleans Technologies Inc. 


Greenbelt Agripark 


Valcom Ltd. 


The Kirkland Partnership Inc. 


Polaris Inflatable Boats (Canada) Ltd. 
Polaris Inflatable Boats (Canada) Ltd. 
Polaris Inflatable Boats (Canada) Ltd. 
Polaris Inflatable Boats (Canada) Ltd. 
Polaris Inflatable Boats (Canada) Ltd. 


Cisco Systems Canada Co. 


Date of Receipt of 
Complaint 


September 11, 2000 
September 28, 2000 
October 3, 2000 


June 20, 2000 
October 11, 2000 
October 25, 2000 
November 2, 2000 
November 3, 2000 
November 16, 2000 
November 16, 2000 


December 13, 2000 
December 13, 2000 


December 15, 2000 
December 19, 2000 


December 21, 2000 
December 27, 2000 
December 28, 2000 


December 15, 2000 
December 15, 2000 
December 15, 2000 
December 15, 2000 
January 4, 2001 
January 5, 2001 


Status/Decision 


Complaint withdrawn 
Not accepted for inquiry/Late filing 


Not accepted for inquiry/No reasonable 
indication of a breach 


Decision issued November 2, 2000 
Complaint valid in part 


Not accepted for inquiry/No reasonable 
indication of a breach 


Decision issued February 26, 2001 
Complaint not valid 


Not accepted for inquiry/No reasonable 
indication of a breach 


Decision issued March 19, 2001 
Complaint valid in part 


Decision issued February 19, 2001 
Complaint not valid 


Decision issued February 14, 2001 
Complaint valid in part 


Accepted for inquiry 


Not accepted for inquiry/No reasonable 
indication of a breach 


Accepted for inquiry 


Not accepted for inquiry/Not a potential 
supplier 


Not accepted for inquiry/Not a designated 
contract 


Not accepted for inquiry/No reasonable 
indication of a breach 


Not accepted for inquiry/No reasonable 
indication of a breach 


Accepted for inquiry 
Accepted for inquiry 
Accepted for inquiry 
Accepted for inquiry 
Accepted for inquiry 
Complaint withdrawn 
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Disposition of Procurement Complaints (cont'd) 


File No. 


PR-2000-055 


PR-2000-056 


PR-2000-057 


PR-2000-058 


PR-2000-059 
PR-2000-060 
PR-2000-061 
PR-2000-062 
PR-2000-063 
PR-2000-064 
PR-2000-065 
PR-2000-066 
PR-2000-067 
PR-2000-068 
PR-2000-069 
PR-2000-070 
PR-2000-071 
PR-2000-072 
PR-2000-073 
PR-2000-074 
PR-2000-075 
PR-2000-076 


PR-2000-077 
PR-2000-078 


68 


Complainant 


Foundry Networks 


Cannabis Research Institute Inc. 


Foundry Networks 


Boyd Moving & Storage 


P&L Communications Inc. 
Foundry Networks 
Foundry Networks 
Foundry Networks 

FM One Alliance Corp. 
Wescam Inc. 

Cifelli Systems Corporation 
Foundry Networks 
Foundry Networks 

Cifelli Systems Corporation 
Quester Tangent Corporation 
Lexmark Canada Inc. 

TAB Canada 

The Baxter Group Inc. 

P&L Communications Inc. 
M.D. Chariton Co. Ltd. 
M.D. Chartton Co. Ltd. 
OdySoft Inc. 


Volvo Motor Graders Ltd. 


Eurodata Support Services Inc. 


Date of Receipt of 
Complaint 


January 10, 2001 


January 12, 2001 


January 29, 2001 


February 7, 2001 


February 8, 2001 
February 8, 2001 
February 9, 2001 
February 10, 2001 
February 12, 2001 
February 12, 2001 
February 16, 2001 
February 19, 2001 
February 19, 2001 
March 1, 2001 
March 2, 2001 
March 2, 2001 
March 5, 2001 
March 7, 2001 
March 14, 2001 
March 16, 2001 
March 16, 2001 
March 20, 2001 


March 23, 2001 
March 29, 2001 


Status/Decision 


Not accepted for inquiry/No reasonable 
indication of a breach 


Not accepted for inquiry/No reasonable 
indication of a breach 


Not accepted for inquiry/No reasonable 
indication of a breach 


Not accepted for inquiry/No reasonable 
indication of a breach 


Accepted for inquiry 
Accepted for inquiry 
Not accepted for inquiry/Late filing 
Not accepted for inquiry/Late filing 
Accepted for inquiry 
Accepted for inquiry 
Accepted for inquiry 
Not accepted for inquiry/Late filing 
Accepted for inquiry 
Accepted for inquiry 
Not accepted for inquiry/Late filing 
Accepted for inquiry 
Accepted for inquiry 
Accepted for inquiry 
Accepted for inquiry 
Accepted for inquiry 
Accepted for inquiry 


Not accepted for inquiry/Complaint 
premature 


Being filed 
Being filed 


TABLE 2 


Procurement Cases Before the Federal Court of Canada Between April 1, 2000, and 


March 31, 2001 
File No/ 
File No. Complainant Applicant Status 
PR-98-040 Cougar Aviation Limited Cougar Aviation Limited A—421—99 
Application dismissed 
PR-98-047 Novell Canada, Ltd. Novell Canada, Ltd. A—440—99 
Application allowed 
PR-99-001 Novell Canada, Ltd. Novell Canada, Ltd. T—1415—99 
Application dismissed 
A—481—99 
Application dismissed 
PR-99-030 Novell Canada, Ltd. Novell Canada, Ltd. A—/59—99 
PR—99—034 MIL Systems and Fleetway Inc. Siemens Westinghouse Inc. A—195—00 
Application allowed in part 
Pr—99—034 MIL Systems and Fleetway Inc. PWGSC A—221—00 
Application allowed in part 
PR—99—051 Ace/Clear Defense Inc. National Gallery of Canada A—481—00 
PR—99—053 Rolls-Royce Industries Canada Inc. Rolls-Royce Industries Canada Inc. T—2030—00 
PR—2000—008 and _ Brookfield Lepage Johnson Controls Canada Post Corporation A—624—00 
PR—2000—021 A—628—00 
Applications withdrawn 
PR—2000—018 X-Wave Solutions Inc. X-Wave Solutions Inc. A—668—00 
PR—2000—017 and _ Telus Integrated Communications Inc. Bell Nexxia Inc. A—/47—00 
PR—2000—035 
PR—2000—019 Telus Integrated Communications Inc. Telus Integrated Communications Inc. T—1297—00 
PR—2000—023 K-Lor Contractors Services Ltd. PWGSC A—578—00 
Application withdrawn 
PR—2000—036 E.H. Industries Limited E.H. Industries Limited A—696—00 
Application dismissed 
PR—2000—039 Seimens Westinghouse Inc. Seimens Westinghouse Inc. A—203—01 
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Introduction 


Planning the 
Migration to the 
Electronic Record 


Tribunal’s Vision 


CHAPTER VII 


TOWARD THE ELECTRONIC ADMINISTRATIVE 
RECORD - THE TRIBUNAL’S EXPERIENCE 


For a number of years, the Tnbunal has recognized the value added of 
information technology in its day-to-day activities. Information technology has 
had an impact on the operations of all organizational units within the Tnbunal. 
The Tribunal’s objective in relying more and more on information technology is 
to streamline and optimize its procedures and processes. The development of a 
case-tracking system for appeals of the CCRA’s decisions, of a correspondence- 
tracking system, of a wizard to assist in the preparation of staff reports in Tribunal 
proceedings and of the Tribunal’s Web site are only a few of the Tnbunal’s 
information technology initiatives. 


The Tribunal also recognized that information technology could bring 
efficiencies in the area of compilation of the administrative (official) record in its 
proceedings and in the management of the hearing process. Therefore, it 
undertook to assess how the automation of the administrative record could 
improve its operations. 


The Secretariat of the Tribunal, the branch responsible for corporate services, 
including infomation technology, was given the task of developing a strategic 
plan to support the migation of the Tnbunal’s paper-based administrative record 
to an electronic record. 


Unlike the majority of federal quasi-judicial tribunals and boards that have a 
single mandate, the Tribunal has a diversified mandate comprising five areas of 
jurisdiction. The challenge was to develop a strategic plan that could address all 
the areas of the Tribunal’s junsdiction, recognizing that each area has its own 
specific requirements. Other challenges associated with this initiative include: the 
need to process expeditiously substantial volumes of case-related documents 
received at cyclical points during an inquiry; and the need to make available, in a 
timely manner, to panel members and staff assigned to a case, incoming case- 
related documents. 


The strategic plan identified the following three areas where information 
technology could help in the management of case-related information: 
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Laying Down the 
Ground Work 


e Compilation of the administrative record 
e Automation of the activities relating to the hearing stage of an inquiry 


e Electronic communications with parties during a proceeding 


The strategic plan recognized that, even though these three areas relate to 
activities that take place in the context of an inquiry, they could not be addressed 
concurrently. They would have to be addressed using an incremental approach. 


The Tribunal’s vision for the electronic record was ambitious. The Tribunal 
was looking for more than a tracking system for documents making up the 
administrative record. Its objective was to make the electronic record fully 
searchable, to use it in the hearing room to allow better management of available 
hearing time and to make it available to parties and counsel participating in an 


inquiry. 


It was recognized early in the process that substantial time would be needed 
in the planning stage. Not only did it entail identifying the required information 
technology infrastructure, but also having the Registrar Office staff with the 
proper skills set, documenting Tribunal processes and identifying and selecting 
the most appropriate application to support the initiative. 


Having defined the Tribunal’s vision for the electronic record, it was 
important to ensure that this vision was shared by Tnbunal members, senior 
management and staff. To this end, a benefits realization study was 
commissioned from a consulting firm. The purpose of the study was to identify, 
through a series of individual interviews with members, senior management and 
staff, the benefits of migrating to an electronic record. The findings of these 
interviews were reviewed by senior management to acquire a better 
understanding of the expectations and benefits identified and to validate them. 


There was also a need to better understand how case-related documents and 
information travels within the Tribunal, 1.e. where do documents and information 
originate, how are they processed and distributed, what are the end uses. A 
consulting firm was given the task of analyzing the flow of information. The 
results of this study were of assistance to the Tribunal in validating its 
information flows. The resulting report is also used as a training tool for Registrar 
Office staff responsible for the compilation of the administrative record. 


At this stage of the project, the operational requirements of the Registrar 
Office, in the context of the migration to an electronic administrative record, were 
identified and assessed as to how they would affect the Tnbunal’s network 
infrastructure. 


Selecting the RDIMS 
Application 


Experimenting with 
the Electronic Record 
- The RDIMS Pilot 
Project 


Finding the nght application for the Tribunal’s electronic record initiative 
proved to be a difficult undertaking. The Tribunal considered a number of 
possible applications. Some of the problems encountered were: the lack of 
interest from a potential supplier; the lack of a bilingual capability of some 
applications; the fact that one application was paper based, while the Tribunal 
was looking for an electronic solution for the filing of documents; and the cost 
element. 


The Tribunal finally selected the RDIMS (Records, Document and 
Information Management System) as a possible solution for its initiative. In 
July 1998, the Government of Canada awarded a contract for the implementation 
of the RDIMS to the CGI Group, an information technology consulting group. 
The goals of this initiative were twofold: 


e Take advantage of existing technology to modernize records and 
information management functions and, in so doing, improve the cost 
effectiveness of service delivery to the public and of internal operations. 


e Standardize records and information management practices, software and 
systems to facilitate the seamless exchange of information between 
federal departments. 


The RDIMS is made up of an integrated suite of commercial off-the-shelf 
software products that provide key components for a moder electronic 
workplace. The suite includes: 


a documents module, 

a records management module, 

a full text indexing and search module, 
a document routing module, 

an imaging module, and 

a reporting module 


The Tnibunal’s interest in the RDIMS application was not the traditional 
records management function, but rather the imaging capability that it offered 
and the possibility of tailoring the application to meet the Tnbunal’s information 
requirements. 


The Tribunal decided that it would use the RDIMS application on a pilot 
project basis and that the project would involve the Tribunal’s jurisdiction with 
regard to inquiries on dumping and subsidizing complaints, the jurisdiction that 
generates the most extensive administrative record (in excess of 30,000 pages). It 
was also decided that the pilot project would consist in compiling the electronic 
record of a recently completed dumping inquiry. Staff assigned to that inquiry 
would use the application to validate its functionalities. 
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The pilot project was launched on May 29, 2000, and took four months to 
complete. The objectives were to: 


e determine if the Tribunal’s case management capability could be 
increased to support the deliberative and decision-making process; 


e ascertain the feasibility of implementing an electronic document 
management system relying primarily on imaging technology; 


e test the capability of the RDIMS to provide panel members and staff 
assigned to a case with timely access to a wide spectrum of documents 
making up the administrative record; 


e test the capability of the RDIMS to carry out effective, exhaustive and 
timely research within the administrative record; 


e test the document routing module to ensure that it could provide timely 
access to documents making up the administrative record; and 


e assess the capability of the RDIMS to provide proper access controls and 
recoverability thereby ensuring adequate protection of the Tribunal’s 
information holdings. 


The following functions of the RDIMS application were successfully tested: 
scanning; digitization (optical character recognition [OCR]); data capture; storage 
(electronic repository); security; access to the information; and reporting. 
However, the following functions still required enhancements and further 
research: search; annotation; and workflow. This last function was not robust 
enough to meet the Tribunal’s requirement for notification of panel members and 
staff assigned to a case. 


A number of lessons were also learned: 


e The Tribunal needs to better define its requirements. 


e The digitization function is not reliable in terms of quality (error rate). As 
a result, there is a need for the Tribunal to obtain electronic input 
documents from parties to ensure 100 percent accuracy. 


e It will be difficult, if not impossible, to identify a search engine 
comparable to Folio Views, which is presently used by the Tribunal to 
search the transcript of hearings. 


e The application must allow the distribution of case-related information to 
be done more rapidly. 


e There is a need to improve the user friendliness of the application. 


ToolKit Pilot Project 


The Tribunal came to the conclusion that the RDIMS application lacked the 
necessary flexibility to make it a viable option for the Tribunal. Furthermore, the 
lack of user friendliness of the RDIMS was of concern to the Tribunal. 


The Tribunal decided that it would pursue its efforts to identify an application 
that would meet its operational requirements, as it recognized the benefits to be 
derived from a fully operational electronic administrative record. 


In September 2000, the Tnbunal decided to carry out a second pilot project 
with a package called ToolKit, which uses the Filemaker Pro application. The 
ToolKit package was attractive to the Tribunal because 1t was developed by 
people with an understanding and knowledge of a court environment, it has a 
bilingual capability, and there is local technical support for the product. 


For its second pilot project, the Tnbunal maintained the same overall 
objectives that were established for the RDIMS pilot project. However, the pilot 
would be conducted in parallel with an actual dumping inquiry over a four-month 
period. The Grain Corn inquiry (NQ-2000-005) was selected. Panel members 
and staff would be given the option of working with the paper and/or electronic 
administrative record. 


Based on the lessons learned from the first pilot project, the Tribunal 
recognized that it needed to improve its requirements definition. A business 
process analyst was recruited to act as the intermediary between the information 
technology specialists and the users of the application, to assist with the 
identification of the Tribunal’s operational requirements, to provide training and 
assistance to users and to work with the application’s developer to define and 
implement the necessary enhancements. The Tribunal also recognized that it 
could not rely on the OCR application because the poor quality of the resulting 
documents and the limitation that this placed on the search capability. For this 
reason, it requested that parties to the inquiry file their submissions and responses 
to various questionnaires in electronic format. 


The ToolKit is made up of six modules: 


Documents 
Transcripts 
Work notes 
Participants 
Subjects 
Names 


1) 


Results of the Toolkit 
Pilot Project 
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The documents module allows the user to search the administrative record in 
its entirety using one of two tools: the document quick finder or the search screen, 
which allows for a more in-depth search. 


The transcripts module offers the possibility of searching the transcript of a 
hearing in two modes: Folio Views or PDF. Over the years, the Tribunal has 
refined the search capabilities available through Folio Views to meet its 
specialized requirements. On the ToolKit, Folio Views is only available to search 
the transcript, while the Adobe dictionary can be used to search the entire 
administrative record, including the transcript. 


The work notes module is presently under construction. It is expected to 
allow users to save notes and annotations on specific documents. It will also 
provide the possibility of sharing these notes and annotations with other staff 
assigned to a case. 


The participants module provides access to relevant information on parties 
and counsel participating in a case. An interesting feature of the module is the 
access to the actual notices of participation, notices of representation and 
declarations and undertakings filed with the Tribunal by parties and counsel. 


The subjects module allows the identification of specific subjects to be 
tracked throughout the entire record. 


The names module allows the user to keep a directory of key people or other 
contacts in a case. 


As of the end of fiscal year 2000-2001, the pilot project was still underway. 
Nevertheless, there are a number of preliminary observations that can be drawn: 


e The ToolKit provides ample flexibility to meet the specific operational 
requirements of the Tnbunal. The ease with which enhancements can be 
made and the availability of the application’s developer are most 
impressive. 


e The recruitment of a business process analyst has proven to be a key 
ingredient in the success already achieved. It has allowed the Tribunal to 
properly define its requirements. 


e The ToolKit has quickly gained the acceptance of users. It is fair to say 
that the ToolKit is a user-fnendly package. 


The Tnbunal’s decision to request that parties file electronic versions of their 
submissions was justified. The time required to digitize electronic documents is 
insignificant compared to the time required to digitize scanned documents. More 


Future of the 
Electronic Record 
at the Tribunal 


Conclusion 


importantly, the Tribunal’s decision has significantly improved the quality of the 
application’s search function. 


The Tnbunal will carry out an in-depth review of the ToolKit pilot project. 
The evaluation should be completed by the end of May 2001. If the results are 
positive, the Tnbunal will undertake to make the electronic administrative record 
an integral part of its operations by using a phased-in approach. 


Phase I will involve the migration from a pilot project mode to an 
operational mode. This migration will apply to SIMA cases only. It will involve 
the development of a guideline governing the filing of electronic documents with 
the Tnbunal. 


Phase II will involve making the electronic administrative record available 
and accessible in the hearing room. 


Phase III will involve making the ToolKit available to counsel and parties 
participating in SIMA proceedings. 


Phase IV will focus on the implementation of the ToolKit in other areas of 
the Tribunal’s jurisdiction, 1.e. procurement, appeals and textile cases. 


Phase V will be concerned with the installation of a secured electronic 
communications network between the Tribunal and counsel offices to improve 
the timeliness of access to the Tribunal’s administrative record. 


Phase VI will focus on the implementation of a platform that will allow the 
electronic filing of responses to questionnaires. 


Over the years, the Tribunal has supported the move towards the greater use 
of information technology as a means of improving service delivery. The 
Tribunal is convinced that the electronic administrative record will help to 
streamline its operations and facilitate the work of all participants in a Tribunal 
proceeding. The initiative has the potential to enhance service delivery to 
stakeholders and is therefore in line with the spirit of the Government On-line 
initiative. 
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TRIBUNAL PUBLICATIONS ISSUED DURING THE FISCAL YEAR 


April 2000 


May 2000 

June 2000 
August 2000 
September 2000 
December 2000 
January 2001 


March 2001 


Canadian International Trade Tribunal Rules 
Guideline on Interm Reviews 

Guideline on Preliminary Injury Inquiries 
Guideline on Public Interest Inquiries 


Annual Report for the Fiscal Year Ending March 31, 2000 
Bulletin - Vol. 12 No. 1 

Draft Guideline on Expiry Reviews 

Bulletin - Vol. 12 No. 2 

Bulletin - Vol. 12 No. 3 

Textile Reference: Annual Status Report 


Bulletin - Vol. 12 No. 4 


Publications can be obtained by contacting the Secretary, Canadian International Trade Tribunal, Standard Life Centre, 333 Laurier Avenue 
West, Ottawa, Ontario K1A 0G7 (613) 993-3595, or they can be accessed on the Tribunal’s Web site. 
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CHAPTER | 
TRIBUNAL HIGHLIGHTS IN FISCAL YEAR 


In the fiscal year, the Canadian International Trade Tribunal (the Tribunal) 
issued four preliminary determinations of injury under subsection 37.1(1) of the 
Special Import Measures Act (SIMA). The Tnbunal also issued six findings 
following injury inquiries under section 42 of SIMA and three orders following 
reviews under section 76.03. At the end of the year, there were two inquiries and 
three expiry reviews 1n progress. 


Pursuant to section 45 of SIMA, a public interest inquiry may be conducted 
by the Tnbunal following a finding of injury caused by dumped or subsidized 
imports. The Tribunal may decide, either as a result of a request from an 
interested person or on its own initiative, that there are reasonable grounds to 
consider that the imposition of part or all of those duties may not be in the public 
interest. In fiscal year 2001-2002, no public interest inquiries were conducted by 
the Tribunal further to findings of injury in three inquiries. 


The Tribunal received 77 complaints during the fiscal year. The Tribunal 
issued 32 written determinations of its findings and recommendations. 
Twenty-one of these determinations related to cases that were in progress at the 
end of fiscal year 2000-2001. 


In July 1999, the governments of the Republic of Korea (Korea) and Canada 
signed the Agreement on the Procurement of Telecommunications Equipment 
establishing rules and procedures with respect to government procurement of 
telecommunications equipment and incidental services by manufacturers and 
service providers of both countries. The agreement also provides for the 
application of non-discriminatory rules with respect to the procurement of 
telecommunications equipment by listed government entities. Under the terms of 
the agreement, the federal government 1s required to adopt and maintain bid 
protest procedures for procurement that it covers. The Tribunal has been 
designated as the bid challenge authority under the agreement. The Canadian 
International Trade Tribunal Procurement Inquiry Regulations were therefore 
amended. The agreement was ratified and is in force as of September 1, 2001. 


In September 2001, the Tribunal made available on its Web site an electronic 
package entitled “Filing a Procurement Complaint”. This package provides 


Trade and Tariff 
Reference 


Textiles 


Safeguard Inquiry 


Appeals 


Legislative 
Amendments 
Affecting the 
Tribunal’s 
Jurisdiction 


potential complainants with an overview of the Tribunal’s jurisdiction and 
process and allows them to file their complaints on-line. 


During the fiscal year, the Tribunal issued three reports to the Minister of 
Finance concerning four requests for tariff relief. Two requests for tariff relief 
were in progress at the end of the year. In addition, the Tribunal’s seventh annual 
status report on the investigation process was submitted to the Minister of 
Finance on February 25, 2002. 


On March 21, 2002, the Tribunal was directed by Her Excellency the 
Governor General in Council, on the recommendation of the Minister of Finance 
and the Minister for International Trade, pursuant to paragraph 20@) of the 
Canadian International Trade Tribunal Act (CITT Act), to inquire into and 
report on the importation of certain steel goods. 


As directed by Her Excellency, the Tribunal will submit a notice of any 
determination on July 4, 2002, and its report on any determination and any 
recommendation on August 19, 2002. 


The Tribunal issued decisions on 59 appeals from decisions of the 
Department of National Revenue and the Canada Customs and Revenue Agency 
(CCRA) made under the Customs Act, the Excise Tax Act and SIMA. 


The Protocol on the Accession of the People’s Republic of China to the 
World Trade Organization (WTO) came into effect on December 11, 2001. 


Bill C-50, which has been through second reading, amends the CITT Act, the 
Customs Tariff and the Export and Import Permits Act to authorize the Governor 
in Council to impose, under certain conditions and after an inquiry by the 
Tribunal, special trade measures to protect Canadian industries from injury that 
could be caused by imports from the People’s Republic of China (China). The 
Tribunal could be required to conduct an inquiry where there had been either a 
market disruption (i.e. a rapid increase in imports of Chinese goods that are like 
or directly competitive with Canadian goods) or an action (by another WTO 
Member) causing or threatening to cause a significant diversion of trade into 
Canada. These special trade measures, called safeguards, will be available until 
December 11, 2013. 


Supreme Court of 
Canada’s 
Decision on the 
Standard of 
Review of the 
Tribunal’s 
Decisions 


Access to 
Tribunal Notices, 
Decisions and 
Publications 


Bill C-50 also amends SIMA to allow the CCRA greater flexibility in 
conducting anti-dumping investigations relating to imported Chinese goods when 
the price or cost of production of those goods in China is not determined by 
market economy conditions. 


On February 7, 2002, the Regulations Amending the Special Import 
Measures Regulations on massive importation of dumped or subsidized goods 
came into effect. On February 23, 2002, they were published in the Canada 
Gazette, Part Il. They provide guidance in respect of inquiries conducted by the 
Tribunal under paragraphs 42(1)(b) and (c) of SIMA. The amendments will 
ensure greater transparency and predictability by setting out factors to be 
considered in determining whether injury has been caused by a massive 
importation of dumped or subsidized goods, or by a series of importations of such 
goods where the importations have occurred within a relatively short period of 
time and, in the aggregate, are massive. 


On November 29, 2001, legislative amendments to the Customs Act came 
into force. Sections 60.2 and 67.1 of the Customs Act provide that a person may 
apply to the Tribunal for an extension of time. (Refer to Chapter IV for additional 
information. ) 


On June 7, 2001, the Supreme Court of Canada handed down a decision that 
dealt with the standard of review applicable to the Tribunal’s decisions with 
respect to the value for duty of imported goods under the Customs Act. In 
Canada (Deputy Minister of National Revenue) v. Mattel Canada, 

[2001] 2 S.C_R. 100, the Supreme Court of Canada decided that the appropriate 
standard of review applicable to the Tribunal’s decisions in such cases is 
correctness with respect to questions of law. (Refer to Chapter IV for additional 
information on this court decision. ) 


Tribunal notices and decisions are published in the Canada Gazette. Those 
relating to procurement complaints are also published on MERX (Canada’s 
Electronic Tendering Service). 


The Tribunal’s Web site provides an exhaustive repository of all Tribunal 
notices, decisions and publications, as well as other information relating to the 
Tribunal’s current activities. The Tribunal also launched a new subscriber alert 
service. This new service gives a subscriber the flexibility to choose those areas 
of the Tribunal’s jurisdiction for which it wants to be notified of each new 
posting on the Tribunal’s Web site. It also allows subscribers to register and 
deregister on-line. This service is available free of charge. 


Meeting Statutory All the Tribunal’s inquiries were completed on time, and decisions were 
Deadlines issued within the statutory deadlines. For appeals of customs and excise decisions 
(Timeliness) that are not subject to statutory deadlines, the Tribunal usually issues, within 


120 days of the hearing, a decision on the matter in dispute, including the reasons 
for its decision. 


Tribunal’s Caseload in Fiscal Year 


Cases 
Cases Brought Withdrawn/ 
Forward from Cases Decisions/ Not Initiated/ Cases 
Previous Received in Reports Terminated/ Outstanding 
Fiscal Year Fiscal Year Total Issued Suspended (March 31, 2002) 
SIMA ACTIVITIES 
Preliminary Injury Inquiries 1 3 4 4 = . 
Inquiries 3 4 7 6 - 1 
Public Interest Inquiries - - - = S = 
Requests for Interim Review - 2 ?2 - 1 1 
Expiries - 2 2. 2 - - 
Expiry Reviews 2 6 8 3 - 5 
APPEALS 
Customs Act 79 56 3o 46 31 58 
Excise Tax Act 89 37 126 (2 18 96 
SIMA Z ) vi f : 6 
Total 170 98 268 59 49 160 
ECONOMIC, TRADE, 
TARIFF AND 
SAFEGUARD INQUIRIES 
Textile Reference - - - = e _ 
Requests for Tariff Relief 4 2 6 3! - 2 
Expiries - - - - - - 
Reviews - ~ - - - - 
Requests for Reconsideration - - - - - - 
Economic, Trade and Tariff-related 
Matters - = = = > = 
Safeguard Inquiries - 1 1 - - 1 
PROCUREMENT REVIEW 
ACTIVITIES 
Complaints 22 it, 99 32 50 it 


1. During the fiscal year, the Tribunal issued three reports to the Minister of Finance conceming four requests for tariff relief. 
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Introduction 


Mandate 


CHAPTER II 


MANDATE, ORGANIZATION AND ACTIVITIES OF 
THE TRIBUNAL 


The Tribunal is an administrative tribunal operating within Canada’s trade 
remedies system. It is an independent quasi-judicial body that carnies out its 
statutory responsibilities in an autonomous and impartial manner and reports to 
Parliament through the Minister of Finance. 


The main legislation governing the work of the Tribunal is the CITT Act, 
SIMA, the Customs Act, the Excise Tax Act, the Canadian International Trade 
Tribunal Regulations (CITT Regulations), the Canadian International Trade 
Tribunal Procurement Inquiry Regulations and the Canadian International 
Trade Tribunal Rules (Rules of Procedure). 


The Tnbunal’s primary mandate is to: 


e conduct inquiries into whether dumped or subsidized imports have 
caused, or are threatening to cause, material injury to a domestic industry; 


e hear appeals of decisions of the CCRA made under the Customs Act, the 
Excise Tax Act and SIMA; 


e conduct inquiries into complaints by potential suppliers concerning 
federal government procurement that is covered by the North American 
Free Trade Agreement (NAFTA), the Agreement on Internal Trade 
(AIT), the WTO Agreement on Government Procurement (AGP) and the 
Agreement on the Procurement of Telecommunications Equipment; 


e conduct investigations into requests from Canadian producers for tariff 
relief on imported textile inputs that they use in production operations; 


e conduct safeguard inquiries into complaints by domestic producers that 
increased imports are causing, or threatening to cause, serious injury to 
domestic producers; and 


e conduct inquiries and provide advice on such economic, trade and tariff 
issues as are referred to the Tnbunal by the Govermor in Council or the 
Minister of Finance. 


Method of 
Operation 


Membership 


Organization 


Consultations 


In carrying out most of its responsibilities, the Tnbunal conducts inquiries 
with hearings that are open to the public. These are normally held at the 
Tribunal’s offices in Ottawa, Ontario, although hearings may also be held 
elsewhere in Canada, in person or through videoconferencing. The Tribunal has 
rules and procedures similar to those of a court of law, but not quite as formal or 
strict. The CITT Act states that hearings, generally conducted by a panel of three 
members, should be carried out as “informally and expeditiously” as the 
circumstances and considerations of fairness permit. The Tribunal has the power 
to subpoena witnesses and require parties to submit information. The CITT Act 
contains provisions for the protection of confidential information. Only 
independent counsel who have filed declarations and confidentiality undertakings 
may have access to confidential information. 


The Tnibunal’s decisions may be reviewed by or appealed to, as appropriate, 
the Federal Court of Canada and, ultimately, the Supreme Court of Canada, or a 
binational panel under NAFTA, in the case of a decision affecting U.S. and/or 
Mexican interests in SIMA. Governments that are members of the WTO may 
challenge some of the Tribunal’s decisions before a dispute settlement panel 
under the WTO Understanding on Rules and Procedures Governing the 
Settlement of Disputes. 


The Tribunal may be composed of nine full-time members, including a 
Chairperson and two Vice-Chairpersons, who are appointed by the Governor in 
Council for a term of up to five years that is renewable once. A maximum of 
five additional members may be temporarily appointed. The Chairperson is the 
Chief Executive Officer responsible for the assignment of members and for the 
management of the Tribunal’s work. Members come from a variety of 
educational backgrounds, careers and regions of the country. 


Members of the Tribunal, currently 7, are supported by a permanent staff of 
86 people. Its principal officers are the Secretary, responsible for corporate 
management, public relations, dealings with other government departments and 
other governments, and the court registry functions of the Tribunal; the Executive 
Director, Research, responsible for the investigative portion of inquiries, for the 
economic and financial analysis of firms and industries and for other fact finding 
required for Tribunal inquiries; and the General Counsel, responsible for the 
provision of legal services. 


Through the Tnbunal/Canadian Bar Association Bench and Bar Committee, 
the Tribunal provides a forum to promote discussion with the bar on issues of 
importance. The committee also includes representatives from the trade 


consulting community. The Tribunal consults with bar associations, 
representatives of industries and others that appear or are likely to appear before 
the Tribunal to exchange views on new procedures being considered by the 
Tnbunal prior to their distribution as guidelines or practice notices. The Tribunal 
also briefs federal government departments and trade associations on its 
procedures. 


Organization 
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CHAIRPERSON 


Pierre Gosselin 


VICE-CHAIRPERSONS 


Patncia M. Close 
Richard Lafontaine 


MEMBERS 


Peter F. Thalheimer 
Zdenek Kvarda 
James A. Ogilvy 
Ellen Fry 


SECRETARIAT 
Secretary 
Michel P. Granger 
RESEARCH BRANCH 
Executive Director of Research 
Ronald W. Erdmann 
LEGAL SERVICES BRANCH 


General Counsel 
Reagan Walker 


Legislative Mandate of the Tribunal 


Section 


CITT Act 
18 

19 

19.01 


19.02 


23 


23(1.01) and (1.02) 


30.08 and 30.09 
30.11 

SIMA 

33 and 37 

34(2) and 35(3) 
37.1 


42 


61 


76 


Authority 


Inquiries on Economic, Trade or Commercial Interests of Canada by Reference from the Govemor in Council 
Inquiries Into Tariff-related Matters by Reference from the Minister of Finance 

Safeguard Inquiries Concerning Goods Imported from the United States and Mexico 

Mid-term Reviews of Safeguard Measures and Report 


Safeguard Inquiries Concerning Goods Imported Into Canada and Inquiries Into the Provision, by Persons 
Normally Resident Outside Canada, of Services in Canada 


Safeguard Complaints by Domestic Producers 


Safeguard Complaints by Domestic Producers Concerming Goods Imported from the United States and 
Mexico 


Safeguard Measures 


Complaints by Potential Suppliers in Respect of Designated Contracts 


Advice to the Commissioner 

Preliminary Inquiry 

Preliminary Determination of Injury 

Inquiries With Respect to Injury Caused by the Dumping and Subsidizing of Goods 

Findings of the Tribunal Concerning Injury 

Recommencement of Inquiry (on Remand from the Federal Court of Canada or a Binational Panel) 
Public Interest 

Advice to the Commissioner 


Appeals of Redeterminations of the Commissioner Made Pursuant to Section 59 Concerning Whether 
Imported Goods Are Goods of the Same Description as Goods to Which a Tribunal Finding Applies, Normal 
Values and Export Prices or Subsidies 


Reviews of Findings of Injury Initiated by the Tribunal or at the Request of the Commissioner or Other 
Interested Persons 
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Legislative Mandate of the Tribunal (cont’d) 


Section Authority 

76.01 Interim Reviews of Orders by the Tribunal 

76.02 Reviews of Orders by the Tribunal on Referral Back and Re-hearing 

76.03 Expiry Reviews 

76.1 Reviews of Findings of Injury Initiated at the Request of the Minister of Finance 

89 Rulings on Who Is the Importer 

Customs Act 

67 Appeals of Decisions of the Commissioner Concerming Value for Duty and Origin and Classification of 
Imported Goods 

67.1 Requests for Time Extension to File Notices of Appeal 

68 Appeals to the Federal Court of Canada 

70 References of the Commissioner Relating to the Tariff Classification or Value for Duty of Goods 


Excise Tax Act 


81.19, 81.21, 81.22, Appeals of Assessments and Determinations of the Minister of National Revenue 
81.23, 81.25 and 81.33 


81.32 Requests for Extension of Time for Objection or Appeal 


Softwood Lumber Products Export Charge Act 


18 Appeals of Assessments and Determinations of the Minister of National Revenue 
Energy Administration Act 
13 Declarations Concerning the Amount of Oil Export Charge 
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The Process 


Preliminary Injury 
Inquiries 


CHAPTER III 


DUMPING AND SUBSIDIZING INJURY INQUIRIES 
AND REVIEWS 


Under SIMA, the CCRA may impose anti-dumping and countervailing duties 
if domestic producers are injured by imports of goods into Canada: 


e at prices lower than sales in the home market or lower than the cost of 
production (dumping), or 


e that have benefited from certain types of government grants or other 
assistance (subsidizing). 


The determination of dumping and subsidizing is the responsibility of the 
CCRA. The Tribunal determines whether such dumping or subsidizing has 
caused “material injury” or “retardation” or is threatening to cause material injury 
to a domestic industry. 


A Canadian producer or an association of Canadian producers begins the 
process of seeking relief from alleged injurious dumping or subsidizing by 
making a complaint to the Commissioner of the CCRA. If the Commissioner 
initiates a dumping or subsidizing investigation, the Tribunal initiates a 
preliminary injury inquiry under subsection 34(2) of SIMA. The Tribunal seeks to 
make all interested parties aware of the inquiry. It issues a notice of 
commencement of preliminary injury inquiry that is published in the Canada 
Gazette and forwarded to all known interested persons. 


In the inquiry, the Tribunal determines whether the evidence discloses a 
“reasonable indication” that the dumping or subsidizing has caused injury or 
retardation, or is threatening to cause injury. The primary evidence is the 
information received from the Commissioner and submissions from parties. The 
Tribunal seeks the views of parties on what are the like goods and which domestic 
producers comprise the domestic industry. In most cases, the Tribunal does not 
issue questionnaires or hold a public hearing. The Tribunal makes a preliminary 
determination after an inquiry of up to 60 days. 


If the Tribunal finds that there is a reasonable indication that the dumping or 
subsidizing has caused injury or retardation, or is threatening to cause injury, it 
makes a determination to that effect, and the Commissioner continues the 
dumping or subsidizing investigation. If there is no reasonable indication that the 
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Preliminary Injury 
Inquiries 
Completed in the 
Fiscal Year 


Advice Given 
Under Section 37 
of SIMA 


Final Injury 
Inquiries 
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dumping or subsidizing has caused injury or retardation, or is threatening to cause 
injury, the Tribunal terminates the inquiry, and the Commissioner terminates the 
dumping or subsidizing investigation. The Tribunal issues reasons 15 days after 
its determination. 


The Tribunal completed four preliminary injury inquiries in the fiscal year. 


Table 1 summarizes the Tribunal’s preliminary injury inquiry activities 
during the fiscal year. 


When the Commissioner decides not to cause an investigation to be initiated 
by reason that the evidence does not disclose a reasonable indication that the 
dumping or subsidizing of the goods has caused injury or retardation or threat of 
injury, the Commissioner or the complainant may, under section 33 of SIMA, 
refer the matter to the Tribunal for an opinion as to whether or not the evidence 
before the Commissioner discloses a reasonable indication that the dumping or 
subsidizing has caused material injury or retardation or 1s threatening to cause 
material injury to a domestic industry. 


Section 37 of SIMA requires the Tribunal to render its advice within 30 days. 
The Tribunal makes its decision, without holding a public hearing, on the basis of 
the information before the Commissioner when the decision regarding initiation 
was reached. 


There were no references under section 33 of SIMA duming the fiscal year. 


If the Commissioner makes a preliminary determination of dumping or 
subsidizing, the Tnbunal commences a final injury inquiry under section 42 of 
SIMA. The CCRA may levy provisional duties on imports from the date of the 
preliminary determination. The Commissioner continues his investigation to a 
final determination of dumping or subsidizing. 


As in a preliminary injury inquiry, the Tribunal seeks to make all interested 
parties aware of its inquiry. It issues a notice of commencement of inquiry that is 
published in the Canada Gazette and forwarded to all known interested parties. 


In conducting final injury inquiries, the Tnbunal requests information from 
interested parties, receives representations and holds public hearings. The 
Tnibunal’s staff carnes out extensive research for each inquiry. The Tribunal 
sends questionnaires to domestic producers, importers and purchasers and to 
foreign producers. Based primarily on questionnaire responses, the Tribunal’s 


Final Injury 
Inquiries 
Completed in the 
Fiscal Year 


staff prepares a report that focuses on the factors that the Tnbunal considers in 
arriving at decisions regarding material injury or retardation or threat of material 
injury to a domestic industry. The reports become part of the case record and are 
made available to counsel and parties. 


Parties participating in the proceedings may conduct their own cases or be 
represented by counsel. Confidential or business-sensitive information is 
protected in accordance with provisions of the CITT Act. 


The Special Import Measures Regulations prescribe factors that the Tnbunal 
may consider in its determination of whether the dumping or subsidizing of goods 
has caused material injury or retardation or is threatening to cause material injury 
to a domestic industry. These factors include, among others, the volume of 
dumped or subsidized goods, the effects of the dumped or subsidized goods on 
prices and the impact of the dumped or subsidized goods on production, sales, 
market shares, profits, employment and utilization of production capacity. 


The Tnbunal holds a public hearing about 90 days after the commencement 
of the inquiry, usually starting just before the Commissioner makes a final 
determination of dumping or subsidizing. At the public hearing, domestic 
producers attempt to persuade the Tnbunal that the dumping or subsidizing of 
goods has caused material injury or retardation or is threatening to cause material 
injury to a domestic industry. Importers and exporters challenge the domestic 
producers’ case. After cross-examination by parties and questioning by the 
Tribunal, each side has an opportunity to respond to the other’s case and to 
summarize its own. In many inquiries, the Tribunal calls witnesses who are 
knowledgeable about the industry and market in question. Parties may also seek 
exclusions from a Tribunal finding of material injury or retardation or threat of 
material injury to a domestic industry. 


The Tribunal must issue its finding within 120 days from the date of the 
preliminary determination by the Commissioner. The Tribunal has an additional 
15 days to issue a statement of reasons explaining its finding. A Tribunal finding 
of material injury or retardation or threat of material injury to a domestic industry 
is the legal authority for the imposition of anti-dumping or countervailing duties 
by the CCRA. 


The Tribunal completed six final injury inquiries in the fiscal year. They 
concermed Garlic, Fresh or Frozen (NQ-2000-006), Certain Concrete 
Reinforcing Bar (NQ-2000-007), Certain Corrosion-resistant Steel Sheet 
(NQ-2000-008), Certain Flat Hot-rolled Steel Sheet and Strip (NQ-2001-001), 
Certain Cold-rolled Steel Sheet (NQ-2001-002), and Leather Footwear with 
Metal Toe Caps (NQ-2001-003). In 2000, the estimated values of the Canadian 
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Garlic, Fresh or 
Frozen 


NQ-2000-006 
Finding: 


Injury 
(May 2, 2007) 


Certain Concrete 
Reinforcing Bar 


NQ-2000-007 
Finding: 


Injury 
(June 1, 2001) 


markets for these goods were $20 million for garlic, $350 million for reinforcing 
bar, $930 million for corrosion-resistant sheet, $3.3 billion for hot-rolled steel 
sheet, $830 million for cold-rolled steel sheet and $175 million for footwear. 


This inquiry involved the dumping in Canada of fresh and frozen garlic from 
China and Vietnam, excluding fresh garlic subject to the Tribunal’s finding in 
NQ-96-002 (i.e. garlic imported from China from July 1 to December 31 
inclusive, of each calendar year). The domestic industry consisted of 96 Ontario 
growers represented by the Garlic Growers Association of Ontario. They 
accounted for over two thirds of Canada’s total production of garlic. The Tnbunal 
found that fresh and frozen garlic constituted a single class of goods. 


The Tribunal found that the substantial volumes and very low prices of 
dumped garlic from China and Vietnam had caused material injury to the 
domestic growers in the form of price erosion, reduced profitability and reduced 
plantings. The dumped subject goods forced the market prices down to below the 
domestic growers’ costs of production. In the Tnbunal’s view, this resulted in a 
financial loss of about $1 million, most of which was related to the price erosion. 


The Tribunal also considered other factors that could have had an impact on 
the industry, including the weather, other low-priced imports, the competitiveness 
of the domestic growers and the domestic overproduction in 2000. It found that 
none of these factors contributed in any significant way to the injury experienced 
by the domestic industry. 


This inquiry concerned dumped imports of concrete reinforcing bar (rebar) 
from Indonesia, Japan, Latvia, Republic of Moldova, Poland, Chinese Taipei and 
Ukraine. Eight firms accounted for Canada’s production of rebar. They are Stelco 
Inc. (Stelco), its two wholly owned subsidiaries AltaSteel Ltd. and Stelco 
McMaster Ltée, Co-Steel Inc., Gerdau Courtice Steel Inc., Gerdau MRM Steel 
Inc., Ispat Sidbec Inc. (Ispat) and Slater Steel Inc. 


This was the Tnbunal’s second inquiry into dumped imports of rebar. In 
Inquiry No. NQ-99-002, the Tnbunal found that dumped imports from Cuba, 
Korea and Turkey had caused injury to the domestic industry and that importers 
had switched sources of supply to the countries named in this inquiry. 


In this inquiry, the Tribunal found that, as the volume of subject imports 
grew, price levels collapsed around the third quarter of 2000. Witnesses testified 
that imports from the subject countries were the undisputed price leaders in the 
domestic market. Since rebar is the largest cost component in contract bids and 
small differences in its cost can often determine the outcome of contract bids, 


Certain Corrosion- 
resistant Steel Sheet 


NQ-2000-008 


Finding: 

No Injury/No Threat of 
Injury 

(July 3, 2007) 


fabricators were forced to purchase dumped imports in order to remain 
competitive. During the inquiry period, the domestic industry’s gross margins and 
net income deteriorated sharply. 


The Tribunal concluded that the substantial volumes and low prices of 
dumped rebar from the named countries caused injury to the domestic industry in 
the form of lost sales, declining market share and price erosion. Furthermore, 
these lost sales and price erosion accounted for a significant proportion of the 
decline in financial performance experienced by the domestic industry in 2000. 


The Tribunal examined factors other than dumping that may have caused the 
injury suffered by the domestic producers. They included stoppages in 
production, trends in the price of steel scrap, and the volume and prices of imports 
from non-subject countries. The Tribunal determined that none of these 
satisfactorily explained the injury suffered by the domestic industry. 


This inquiry concerned dumped imports of corrosion-resistant steel sheet 
from China, India, Malaysia, Russia, South Africa and Chinese Taipei, and 
subsidized imports from India. The domestic industry consisted of Dofasco Inc. 
(Dofasco), Sorevco, Stelco and Continuous Colour Coat Limited. 


The Tribunal was not convinced that the surge of dumped and subsidized 
imports from the subject countries in the last half of 1999 and the first half 
of 2000 caused injury to the domestic industry. It found that the increase in import 
sales in 1999 and 2000 was to meet the surging demand of both the automotive 
and construction markets, as the domestic industry was essentially at full capacity 
and inventories were at normal levels. A dramatic decline in prices for 
corrosion-resistant steel, as the domestic market for automotive product weakened 
in 2000, resulted in sharp decreases in the industry’s gross margins and net 
incomes. In the Tribunal’s view, factors other than the dumped and subsidized 
goods caused the injury experienced by the domestic industry. While average 
industry prices declined significantly in the latter part of 2000, selling prices of the 
subject imports actually increased over the same period and the volumes of 
imports declined. 


The Tribunal attributed the injury to aggressive intra-industry competition 
in 2000. Dofasco had increased its production capacity with the new line from 
DoSol Galva Limited Partnership and reduced prices as it sold the additional 
goods into a softening market. In addition, Stelco sold a significant percentage of 
its production as seconds and excess primes at substantially reduced prices. The 
capital-intensive nature of galvanized production and the need to maintain high 
capacity rates had the domestic industry selling these goods into a declining 
market and put additional downward pressure on prices. 
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Certain Flat Hot-rolled 


Steel Sheet and Strip 


18 


NQ-2001-001 


Finding: 
No InjuryAnjury 
(August 17, 2001) 


There was insufficient evidence to suggest that imports of dumped or 
subsidized goods from the subject countnes threatened to cause injury. Imported 
goods were declining and their prices continued to be higher than domestically 
produced goods. According to testimony, the foreign producers had a diversified 
export strategy to seek out other more lucrative markets as demand declined in 
North America. The Tribunal concluded that imports appeared to serve as a 
secondary source of supply to the domestic market, particularly in periods of tight 
domestic supply. In addition, the Tnbunal noted that dumping margins for some 
countries and suppliers were very low. Given these numbers and the trend away 
from the Canadian market, it was difficult to conclude that dumped and 
subsidized imports were likely to cause injury to the domestic industry in the 
foreseeable future. 


This inquiry concerned the dumping of certain hot-rolled steel sheet and strip 
from Brazil, Bulgaria, China, Chinese Taipei, India, Korea, former Yugoslav 
Republic of Macedonia (Macedonia), New Zealand, Saudi Arabia, South Africa, 
Ukraine and Yugoslavia, and the subsidizing of hot-rolled steel sheet from India. 
The domestic industry consisted of Stelco, Dofasco, Algoma Steel Inc. (Algoma), 
Ispat and IPSCO Inc. (IPSCO). In Inquiry No. NQ-98-004 in 1999, the Tnbunal 
had found that dumped imports from France, Romania, the Slovak Republic and 
Russia had caused injury to the domestic industry. 


The Tribunal’s analysis focused on the impact of the dumping and 
subsidizing primarily on domestic sales of hot-rolled sheet to the merchant 
market. However, the Tribunal assessed the materiality of the injury caused by the 
dumping and subsidizing against the domestic industry’s production of like goods 
as a whole, including goods produced for further transformation and export. 


The Tribunal assessed the cumulative effect of the dumped and subsidized 
goods from all the subject countries, except those from Korea, New Zealand and 
Saudi Arabia. For those countries, the conditions of competition did not warrant a 
cumulative analysis, and the Tnbunal conducted separate analyses of the effects 
of the dumped imports from each country. 


In the second half of 2000, the domestic producers suffered a significant 
deterioration in performance in the domestic merchant market in the form of 
reduced market share, price erosion, and reduced gross margins and net profits. 
As the imports covered by the 1999 finding declined to negligible levels in 2000, 
almost all gains in market share made by the cumulated countries and the 
United States were at the expense of the domestic industry and the named 
countries in the 1999 finding. The domestic producers saw their market share 
decrease from 76 percent in 1999 to 65 percent in 2000. 


Certain Cold-rolled 
Steel Sheet 


NQ-2001-002 
Finding: 


No Injury 
(October 9, 2001) 


The Tribunal found that the dumping of hot-rolled steel sheet products from 
Korea, New Zealand and Saudi Arabia had not caused material injury to the 
domestic industry. It also concluded that there were no clearly foreseen and 
imminent circumstances under which the dumping in Canada of hot-rolled steel 
sheet products from Korea, New Zealand and Saudi Arabia would threaten to 
cause material injury. 


The Tribunal found that, while the cumulated imports had little impact on the 
end-user sector, which represented 36 percent of total domestic sales in 2000, they 
were responsible for a significant part of the price erosion in the pipe and tube 
sector (25 percent of domestic sales in 2000) and most of the price erosion in the 
service centre sector. It was clear that the subject goods from the cumulated 
countries led the prices down in both of these key sectors. 


The Tribunal concluded that, absent the dumping and subsidizing, the 
domestic producers’ market share, volume of sales, prices and utilization of plant 
capacity would have been higher. Further, the lost volume and the price erosion 
accounted for a significant part of the financial losses incurred by the domestic 
producers in the second half of 2000. The Tribunal also concluded that the injury 
suffered by the domestic industry was material, when assessed against the total 
revenues generated by hot-rolled steel sheet production, including production for 
the domestic and export merchant markets and further internal processing. 


The Tnbunal also examined other factors to ensure that injury caused by such 
factors was not attributed to the dumped and subsidized imports. They included 
imports from non-subject countries, the financial difficulties of Algoma and 
Maksteel Inc., the domestic producers’ capacity to supply the market, the 
contraction of demand in the second half of 2000 and the competition between 
domestic producers. However, the Tnbunal found that many factors did not 
contribute in a significant way to domestic industry’s injury. It did not ascribe to 
the dumping and subsidizing the injury caused by other factors. 


This inquiry concerned dumped imports of cold-rolled steel sheet from 
Brazil, China, Chinese Taipei, Macedonia, Italy, Luxembourg, Malaysia, Korea 
and South Africa. Cold-rolled sheet for the production of galvanized sheet and for 
automotive end use, and for the production of tin-plate or pre-painted steel were 
excluded from the inquiry. The domestic industry consisted of Dofasco, Ispat and 
Stelco. 


The Tribunal found that the volume of dumped goods from each of 
Macedonia, Italy, Luxembourg and Malaysia was negligible, and terminated its 
inquiry with respect to those imports. It assessed the cumulative effect of the 
dumping from the other five subject countnes. 
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The Tribunal focused its analysis on the steel service centre sector, which 
accounted for about 98 percent of sales of the subject goods. It found that, prior to 
mid-2000, when market conditions were robust due to the strong economy, steel 
service centres built up their inventories to meet the expected higher levels of 
demand. They turned to imports from the subject countries because of concerns 
about the domestic mills’ ability to meet their requirements. The Tribunal also 
found that, during this period, domestic prices and subject country prices 
increased, with subject country prices eventually matching domestic prices. In the 
Tnibunal’s opinion, the industry was not affected by the import competition. In 
fact, the industry experienced increasing gross margins and net income duning this 
period. Accordingly, the Tribunal found that the industry had not suffered injury 
from dumped imports prior to mid-2000. 


In the second half of 2000, the industry’s prices softened. The softening 
accelerated in the first half of 2001. As domestic prices declined, the industry’s unit 
gross margins were cut almost in half from the second to the third quarter of 2000 
and fell below unit costs. By the first quarter of 2001, the industry began to sustain 
significant losses at the gross margin level and in average unit net income. The 
Tribunal found that the industry suffered significant injury after mid-2000. 


However, the Tnbunal was not convinced that dumped imports caused the 
industry’s injury. It observed that, by mid-2000, in light of the emerging 
economic downtum, steel service centres had collectively cut back on their 
purchases of both imported and domestically produced cold-rolled sheet in order 
to reduce their inventories. These reached targeted levels by the fourth quarter 
of 2000. As sales plummeted in the third quarter of 2000, the industry began 
reducing its prices, and its sales to steel service centres increased substantially in 
the fourth quarter of 2000. The Tribunal found that this increase offset a decline in 
plant loading for other cold-rolled steel sheet, in particular that used by the 
automotive sector. As domestic prices declined, average import prices from the 
subject countries rose in the third and fourth quarters of 2000 before declining in 
the first quarter of 2001. The Tnbunal found that, although subject country prices 
declined below domestic prices, the price spread was not sufficient to provide an 
incentive to buy imports to any great extent. 


The Tribunal found that other non-dumping factors had also adversely 
affected the industry’s performance in the period after mid-2000. They included 
Stelco’s unanticipated problems with the upgrade of its four-stand cold-roll mill, 
resulting in higher costs and high volumes of seconds that depressed prime prices. 


The Tribunal noted that, while the economic downturn made the industry 
vulnerable to dumping, it also made the Canadian market unattractive to imports 
from the subject countries. Such imports, as a whole, withdrew from the Canadian 


Leather Footwear with 
Metal Toe Caps 


NQ-2001-003 
Finding: 


Threat of Injury 
(December 27, 2001) 


market as conditions deteriorated. The Tribunal had no reason to believe that they 
would return under the even worse conditions that eventually prevailed. 
Accordingly, it found that there was no threat of injury from dumping by the 
subject countries. 


This inquiry concerned dumped imports of leather footwear with metal toe 
caps from China. The domestic industry consisted of G.A. Boulet Inc., Canada 
West Shoe Manufacturing Inc., L.P. Royer Inc., STC Footwear, Tatra Shoe 
Manufacturing Inc. and Terra Footwear, members of The Shoe Manufacturers’ 
Association of Canada, and Dayton Shoe Co. Ltd., Hichaud Inc., Mellow Walk 
Footwear Inc., Vercorp Inc. and Viberg Boot Manufacturing Ltd. The Tribunal was 
of the view that leather safety boots and leather safety shoes resembled one another, 
had essentially the same functional end use and were a single class of goods. 


The Tnbunal found that trends in the producers’ main economic indicators 
were generally positive for the period of inquiry. Production rose, and sales and 
prices increased at a faster rate than the apparent market. Financial performance 
also improved, with producers’ combined gross margin increasing from 
21 percent of net sales in 1998 to 24 percent in 2000. Their combined operating 
income also increased as a percentage of net sales. The Tribunal was not 
convinced that the producers would have increased sales volume in the absence of 
dumping. Accordingly, it concluded that the dumping of leather safety footwear 
had not caused injury. 


However, the Tribunal noted that the subject imports grew dramatically from 
near zero in the early 1990s to capture 63 percent of the market in the first 
six months of 2001. They continued to grow in the months of August and 
September. The Tribunal observed that China accounted for 51 percent of global 
footwear production in 1999. Much of the growth in production had come from 
an increase in footwear exports. 


The Tribunal found that Chinese exports of safety footwear increasingly 
included high-end products and branded footwear that were formerly produced in 
Canada. It also noted that the average wholesale unit prices of imports were less 
than those of the producers. The Tribunal concluded that price gaps of this 
magnitude, combined with the continuing improvement in the quality of the 
subject goods, would lead consumers to increasingly question whether the price 
spreads were justified. It concluded that the dumped imports of safety footwear 
from China threatened to injure Canadian producers. 


The Tribunal excluded from its finding athletic-style and hiking-style leather 
safety shoes of cement construction, and certain leather boots with metal toe caps 
and rubber outsoles, for use in motorcycle riding. 
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Final Injury 
Inquiries in 
Progress at the 
End of the Fiscal 
Year 


Public Interest 
Inquiry Under 
Section 45 of 
SIMA 


Importer Ruling 


Requests for 
Interim Reviews 
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There was one inquiry in progress at the end of the fiscal year. 


Fresh Tomatoes (NQ-2001-004) concerns dumped imports from the United 
States. The Canadian Tomato Trade Alliance is participating in the inquiry for 
Canadian greenhouse growers of fresh tomatoes. 


Table 2 summarizes the Tribunal’s final injury inquiry activities during the 
fiscal year. 


The Tribunal may initiate a public interest inquiry following a finding of 
injury caused by dumped or subsidized imports. The Tribunal may decide, either 
as a result of a request from an interested person or on its own initiative, that there 
are reasonable grounds to consider that the imposition of part or all of the duties 
may not be in the public interest. The Tribunal then conducts a public interest 
inquiry pursuant to section 45 of SIMA. The result of this inquiry may be a report 
to the Minister of Finance recommending that the duties be reduced and by how 
much. The Tribunal received no requests for public interest inquiries during the 
fiscal year. 


Under section 90 of SIMA, the Commissioner may request the Tribunal to 
tule on the question as to which of two or more persons 1s the importer of goods 
on which anti-dumping or countervailing duties are payable. If the Tnbunal 
identifies as the importer a person other than the one specified by the 
Commissioner, the Tibunal may reconsider its original finding of material injury 
under section 91. 


There were no requests for importer rulings in the fiscal year. 


The Tribunal may review its findings of injury or orders at any time, on its 
Own initiative or at the request of the Minister of Finance, the Commissioner or 
any other person or government (section 76.01 of SIMA). The Tribunal 
commences an interim review where one is warranted and determines if the 
finding or order (or any aspect of it) should be rescinded or continued to its expiry 
date, with or without amendment. 


An interim review may be warranted where there is a reasonable indication 
that new facts have arisen or that there has been a change in the circumstances 
that led to the finding or order. For example, since the finding or order, the 
domestic industry may have ceased production of like goods or foreign subsidies 
may have been terminated. An interim review may also be warranted where there 
are facts that, although in existence, were not put into evidence during the 


Expiry Reviews 


previous review or inquiry and were not discoverable by the exercise of 
reasonable diligence at that time. 


There were two requests for interim reviews in the fiscal year. 


On November 20, 2001, the China Chamber of Commerce for Import & 
Export of Foodstuffs, Native Produce and Animal By-products (China Chamber 
of Commerce) and Cangshan County Beidouxing Co., Ltd. (CCBC) filed a 
properly documented request for an interim review of the Tribunal’s finding in 
Garlic, Fresh or Frozen (NQ-2000-006). 


The Tribunal considered the likely impact of the new facts and changes in 
circumstances referred to by the China Chamber of Commerce and CCBC and 
determined that they did not warrant an interim review. 


On February 13, 2002, the BC Vegetable Marketing Commission requested 
that the Tribunal rescind immediately its order due to expire on 
November 28, 2002, in Fresh Iceberg Lettuce (RR-97-002). On March 15, 2002, 
the Tribunal gave notice (RD-2001-002) that, pursuant to subsection 76.01(1) of 
SIMA, it had decided to conduct an interim review of its order made on 
November 28, 1997, in Review No. RR-97-002, continuing, without amendment, 
its finding made on November 30, 1992, in Inquiry No. NQ-92-001, concerning 
fresh Iceberg (head) lettuce, originating in or exported from the United States of 
America, for use or consumption in the province of Bntish Columbia. 


Subsection 76.03(1) of SIMA provides that a finding or order expires after 
five years, unless an expiry review has been initiated. Not later than 10 months 
before the expiry date of the order or finding, the Secretary publishes a notice of 
expiry in the Canada Gazette. The notice invites persons and governments to 
submit their views on whether the order or finding should be reviewed and gives 
direction on the issues that should be addressed in the submissions. The Tribunal 
initiates a review of the order or finding, as requested, if it determines that such a 
review 1s warranted. It then issues a notice of review and notifies the 
Commissioner of its decision. The notice of expiry review 1s published in the 
Canada Gazette and forwarded to all known interested parties. 


Duming the fiscal year, the Tribunal issued eight notices of expiry. The 
Tribunal decided that expiry reviews were warranted in six cases and initiated 
reviews. In Fresh Iceberg Lettuce (LE-2001-007), there was no request for an 
expiry review and no review was initiated. In Bicycles and Frames 
(LE-2001-008), no decision had been taken before the end of the fiscal year. 
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Expiry Reviews 
Completed in the 
Fiscal Year 
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The purpose of an expiry review is to determine whether anti-dumping or 
countervailing duties remain necessary. There are two phases in an expiry review. 
The first phase is the investigation by the Commissioner to determine whether 
there is a likelihood of resumed or continued dumping or subsidizing if the 
finding or order expires. If the Commissioner determines that such likelihood 
exists with respect to any of the goods, the second phase is the Tribunal’s inquiry 
into the likelihood of injury or retardation. If the Commissioner determines that 
such a likelihood does not exist for any of the goods, the Tribunal does not 
consider those goods in its subsequent determination of the likelihood of injury 
and issues an order rescinding the order or finding with respect to those goods. 


The Trnbunal’s procedures in expiry reviews are similar to those in final 
injury inquiries. 


Upon completion of an expiry review, the Tribunal issues an order with 
reasons, rescinding or continuing a finding or order, with or without amendment. 
If a finding or order is continued, it remains in force for a further five years, unless 
a review has been initiated and the finding or order is rescinded. If the finding or 
order 1s rescinded, imports are no longer subject to anti-dumping or 
countervailing duties. 


In the fiscal year, the Tribunal completed three expiry reviews. 


On July 4, 2001, the Tribunal rescinded its order in Certain Oil and Gas Well 
Casing (RR-2000-001) respecting dumped imports from Korea and the United 
States. The following Canadian producers, IPSCO, Prudential Steel Limited, 
Algoma, Algoma Seamless Tubulars Inc. and Stelpipe Ltd. (Stelpipe), and several 
importers and foreign producers participated in the expiry review. 


On July 24, 2001 the Tribunal continued its order in Certain Carbon Steel 
Welded Pipe (RR-2000-002) respecting dumped imports from Argentina, India, 
Romania, Chinese Taipei, Thailand and Brazil, and rescinded the order respecting 
imports from Venezuela. Three domestic producers, Stelpipe, Ispat and IPSCO, 
and one foreign producer participated in the expiry review. 


On March 20, 2002, the Tnbunal continued its finding in Fresh Garlic 
(RR-2001-001) respecting dumped imports from China. The Garlic Growers 
Association of Ontario, China Chamber of Commerce and a Chinese 
grower/exporter participated in the expiry review. 


Expiry Reviews in Five expiry reviews were in progress at the end of the fiscal year. They were 


Progress at the reviews of the orders in: (1) Polyiso Insulation Board (RR-2001-002) respecting 
End of the Fiscal dumped imports from the United States; (2) Machine Tufted Carpeting 
Year (RR-2001-003) respecting dumped imports from the United States; (3) Concrete 


Panels (RR-2001-004) respecting dumped imports from the United States; 

(4) Certain Waterproof Rubber Footwear (RR-2001-005) respecting dumped 
imports from China; and (5) Certain Hot-rolled Carbon Steel Plate 
(RR-2001-006) respecting dumped imports from Mexico, China, South Africa 
and Russia. 


On November 27 and December 7, 2001, respectively, the Commissioner 
determined that that the expiry of the findings made by the Tribunal in both 
Polyiso Insulation Board and in Machine Tufted Carpeting is unlikely to result in 
the continuation or resumption of dumping of the subject goods. The Tnbunal 
will issue orders rescinding these findings on their date of expiry. 


Table 3 summarizes the Tnbunal’s expiry review activities during the fiscal 
year. Table 4 lists Tnbunal findings and orders in force as of March 31, 2002. 


Judicial or Panel Any person affected by Tribunal findings or orders can request judicial 
Review of SIMA review by the Federal Court of Canada on grounds of alleged denial of natural 
Decisions justice and error of fact or law. In cases involving goods from the United States 


and Mexico, requests may be made for judicial review by the Federal Court of 
Canada or for a review by a NAFTA binational panel. Table 5 lists the Tnibunal’s 
decisions under section 43, 44 or 76 of SIMA that were before the Federal Court 
of Canada for judicial review or for review by a binational panel in the fiscal year. 


During the fiscal year, the Federal Court of Canada had not yet heard 
applications to review the Tribunal’s findings in Certain Corrosion-resistant Steel 
Sheet (NQ-2000-008), Oil and Gas Well Casing (RR-2000-001), Certain Flat 
Hot-rolled Steel Sheet (NQ-2001-001), Certain Cold-rolled Steel Sheet 
(NQ-2001-002) and Concrete Panels (LE-2001-004). 


Duning the fiscal year, a binational panel affirmed the Tnbunal’s findings in 
Certain Refrigerators, Dishwashers and Dryers (NQ-2000-001). At the end of 
the fiscal year, a binational panel had not yet heard an application to review the 
Tribunal’s finding in Jodinated Contrast Media (NQ-99-003). 


WTO Dispute Governments that are members of the WTO may challenge Tribunal injury 

Resolution findings or orders in dumping and countervailing cases before the WTO dispute 
settlement bodies. This is initiated by intergovernmental consultations. There are 
no Tribunal findings or orders before the dispute settlement bodies of the WTO. 
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TABLE 1 


Preliminary Determinations of Injury Issued Under Subsection 37.1(1) of SIMA 
Between April 1, 2001, and March 31, 2002 


Preliminary Injury 


Inquiry No. Product Country Date of Determination Determination 
Pl-2000-007 Certain Cold-rolled Steel Brazil, Chinese Taipei, May 11, 2001 Injury 
Sheet Products Macedonia, Italy, 


Luxembourg, Malaysia, 
China, Korea and South 


Africa 
PI-2001-001 Leather Footwear with Metal China August 14, 2001 Injury 
Toe Caps 
PI-2001-002 Fresh Tomatoes United States January 8, 2002 Injury 
Pl-2001-003 Automotive Laminated China February 15, 2002 Injury 
Windshields 
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TABLE 2 


Findings Issued Under Section 43 of SIMA Between April 1, 2001, and March 31, 2002, 
and Inquiries Under Section 42 of SIMA in Progress at Year End 


Inquiry No. 
NQ-2000-006 
NQ-2000-007 


NQ-2000-008 


NQ-2001-001 


NQ-2001-002 


NQ-2001-003 


NQ-2001-004 


Product 


Garlic, Fresh or Frozen 


Certain Concrete 
Reinforcing Bar 


Certain Corrosion-resistant 
Steel Sheet 


Certain Flat Hot-rolled Steel 
Sheet and Strip 


Certain Cold-rolled Steel 
Sheet 


Leather Footwear with Metal 
Toe Caps 


Fresh Tomatoes 


Country 


China and Vietnam 


Indonesia, Japan, Latvia, 
Republic of Moldova, Poland, 
Chinese Taipei and Ukraine 


China, India, Malaysia, 
Russian Federation, South 
Africa and Chinese Taipei 


Brazil, Bulgaria, China, 
Chinese Taipei, India, Korea, 
Macedonia, New Zealand, 
Saudi Arabia, South Africa, 
Ukraine and Yugoslavia 


Brazil, Chinese Taipei, 
Macedonia, Italy, 
Luxembourg, Malaysia, 
China, Korea and South 
Africa 


China 


United States 


Date of Finding/Decision 
May 2, 2001 
June 1, 2001 


July 3, 2001 


August 17, 2001 


October 9, 2001 


December 27, 2001 


In progress 


Finding/Decision 


Injury 
Injury 


No injury/No threat of injury 


(1) No injury/No threat of 
injury — Korea, New Zealand 
and Saudi Arabia 


(2) Injury — Brazil, Bulgaria, 
China, Chinese Taipei, 
India, Macedonia, South 
Africa, Ukraine and 
Yugoslavia 


(1) Inquiry terminated — 
Macedonia, Italy, 
Luxembourg and Malaysia 


(2) No injury/No threat of 
injury — Brazil, Chinese 
Taipei, China, Korea and 
South Africa 


No injury/Threat of injury 


TABLE 3 


Orders Issued Under Section 76.03 of SIMA Between April 1, 2001, and 
March 31, 2002, and Reviews in Progress at Year End 


Review No. 


RR-2000-001 


RR-2000-002 


RR-2001-001 
LE-2001-008 
RR-2001-002 
RR-2001-003 
RR-2001-004 
RR-2001-005 


RR-2001-006 
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Product 


Certain Oil and Gas Well 
Casing 


Certain Carbon Steel 
Welded Pipe 


Fresh Garlic 

Bicycles and Frames 
Polyiso Insulation Board 
Machine Tufted Carpeting 
Concrete Panels 


Certain Waterproof Rubber 
Footwear 


Certain Hot-rolled Carbon 
Steel Plate 


Country 


Korea and United States 


Argentina, India, Romania, 
Chinese Taipei, Thailand, 
Venezuela and Brazil 


China 

Chinese Taipei and China 
United States 

United States 

United States 

China 


Mexico, China, South Africa 
and Russian Federation 


Date of Order 


July 4, 2001 


July 24, 2001 


March 20, 2002 


In progress 
In progress 
In progress 
In progress 


In progress 


In progress 


Order 


Orders rescinded 


Order continued 
Order rescinded/Venezuela 


Order continued 


TABLE 4 


SIMA Findings and Orders in Force as of March 31, 2002' 


Review No. or 
Inquiry No. 


NQ-96-003 
RR-96-004 


NQ-96-004 
RR-97-001 


NQ-97-001 


RR-97-002 


RR-97-003 


NQ-97-002 


NQ-98-001 


RR-98-001 


RR-98-004 


NQ-98-003 


RR-98-005 


NQ-98-004 


Date of Decision 


April 11, 1997 
April 21, 1997 


June 27, 1997 
October 20, 1997 


October 27, 1997 


November 28, 1997 


December 10, 1997 


April 29, 1998 


September 4, 1998 


November 18, 1998 


May 17, 1999 


June 18, 1999 


June 22, 1999 


July 2, 1999 


Product 


Polyiso Insulation Board 


Machine Tufted 
Carpeting 
Concrete Panels 


Certain Waterproof 
Rubber Footwear 


Certain Hot-rolled 
Carbon Steel Plate 


Fresh Iceberg (Head) 
Lettuce 


Bicycles and Frames 


Certain Prepared Baby 
Foods 


Certain Stainless Steel 
Round Bar 


Preformed Fibreglass 
Pipe Insulation 


Certain Hot-rolled 
Carbon Steel Plate and 
High-strength Low-alloy 
Plate 


Certain Stainless Steel 
Round Bar 


12-gauge Shotshells 


Certain Flat Hot-rolled 
Carbon and Alloy Steel 
Sheet Products 


Country 


United States 
United States 


United States 
China 


Mexico, China, South Africa 
and Russian Federation 


United States 


Chinese Taipei and China 


United States 


Germany, France, India, 


Italy, Japan, Spain, 


Sweden, Chinese Taipei 


and United Kingdom 
United States 


Italy, Korea, Spain and 
Ukraine 


Korea 


Czech Republic and 
Republic of Hungary 


France, Romania, Russian 


Federation and Slovak 
Republic 


Earlier Decision No. 
and Date 


NQ-91-006 
(April 21, 1992) 


ADT-4-79 

(May 25, 1979) 
ADT-2-82 

(April 23, 1982) 
R-7-87 

(October 22, 1987) 
RR-92-001 
(October 21, 1992) 


NQ-92-001 
(November 30, 1992) 


NQ-92-002 
(December 11, 1992) 


NQ-93-002 
(November 19, 1993) 


NQ-93-004 
(May 17, 1994) 


NQ-93-005 
(June 22, 1994) 


1. To determine the precise product coverage, refer to the findings or orders as identified in the first column of the table. 
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Findings and Orders in Force (cont'd) 


Review No. or 
Inquiry No. 


RR-98-006 


RR-98-007 


NQ-99-001 


NQ-99-002 


RR-99-002 


NQ-99-003 


RR-99-003 


RR-99-004 


NQ-99-004 


NQ-2000-001 


RR-99-005 
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Date of Decision 


July 19, 1999 


July 28, 1999 


August 27, 1999 


January 12, 2000 


March 20, 2000 


May 1, 2000 


May 1, 2000 


June 5, 2000 


June 27, 2000 


August 1, 2000 


September 13, 2000 


Product 


Black Granite 
Memorials and Black 
Granite Slabs 


Certain 
Corrosion-resistant 
Steel Sheet Products 


Certain Cold-rolled 
Steel Sheet Products 


Certain Concrete 
Reinforcing Bar 


Subsidized Canned 
Ham 


lodinated Contrast 
Media 


Women’s Boots 


Carbon Steel Welded 
Pipe 


Certain Carbon Steel 
Plate 


Certain Refrigerators, 
Dishwashers and 
Dryers 


Whole Potatoes 


Country 


India 


Brazil, Germany, Japan, 
Korea and United States 


Belgium, Russian 
Federation, Slovak 
Republic and Turkey 


Cuba, Korea and Turkey 


Denmark and Netherlands 


United States (including the 
Commonwealth of Puerto 


Rico) 
China 


Korea 


Brazil, Finland, India, 


Indonesia, Thailand and 


Ukraine 


United States (WCI and 


Whirlpool) 


United States 


Earlier Decision No. 
and Date 


NQ-93-006 
(July 20, 1994) 


NQ-93-007 
(July 29, 1994) 


GIC-1-84 
(August 7, 1984) 
RR-89-003 
(March 16, 1990) 
RR-94-002 
(March 21, 1995) 


RR-94-003 
(May 2, 1995) 
NQ-89-003 
(May 3, 1990) 


RR-94-004 
(June 5, 1995) 
RR-89-008 
(June 5, 1990) 
ADT-6-83 
(June 28, 1983) 


RR-94-007 
(September 14, 1995) 
RR-89-010 
(September 14, 1990) 
CIT-16-85 

(April 18, 1986) 
ADT-4-84 

(June 4, 1984) 


Findings and Orders in Force (cont'd) 


Review No. or Earlier Decision No. 
Inquiry No. Date of Decision Product Country and Date 
NQ-2000-002 October 27, 2000 Certain Stainless Steel Brazil and India 
Round Bar 
RR-99-006 November 3, 2000 Refined Sugar United States, Denmark, NQ-95-002 
Germany, Netherlands, (November 6, 1995) 
United Kingdom and 
European Union 
NQ-2000-004 December 8, 2000 Waterproof Footwear China 
and Bottoms 
NQ-2000-006 May 2, 2001 Garlic, Fresh or Frozen China and Vietnam 
NQ-2000-007 June 1, 2001 Certain Concrete Indonesia, Japan, Latvia, 
Reinforcing Bar Republic of Moldova, 
Poland, Chinese Taipei and 
Ukraine 
RR-2000-002 July 24, 2001 Certain Carbon Steel Argentina, India, Romania, NQ-90-005 
Welded Pipe Chinese Taipei, Thailand (July 26, 1991) 
and Brazil NQ-91-003 
(January 23, 1992) 
RR-95-002 
(July 25, 1996) 
NQ-2001-001 August 17, 2001 Certain Flat Hot-rolled Brazil, Bulgaria, China, 


Steel Sheet and Strip Chinese Taipei, India, 
Macedonia, South Africa, 
Ukraine and Yugoslavia 


NQ-2001-003 December 27, 2001 Leather Footwear with China 
Metal Toe Caps 


RR-2001-001 March 20, 2002 Fresh Garlic China NQ-96-002 
(March 21, 1997) 


TABLE 5 


SIMA Cases Before the Federal Court of Canada or a Binational Panel Between 
April 1, 2001, and March 31, 2002 


Case No. Product Country of Origin Forum File No./Status 
NQ-99-003 lodinated Contrast Media United States BP CDA-USA-2000-1904-02 
NQ-2000-001 Certain Refrigerators, United States BP CDA-USA-2000-1 904-04 
Dishwashers and Dryers Tribunal decision affirmed 
(January 16, 2002) 
NQ-2000-008 Certain Corrosion-resistant Steel China, India, Malaysia, Russian EG A—455—01 
Sheet Federation, South Africa and 
Chinese Taipei 
NQ-2001-001 Certain Flat Hot-rolled Steel Brazil, Bulgaria, China, Chinese FC A—528—01 
Sheet Taipei, India, Korea, Macedonia, Withdrawn 
New Zealand, Saudi Arabia, South (January 4, 2002) 
Africa, Ukraine and Yugoslavia 
NQ-2001-002 Certain Cold-rolled Steel Sheet Brazil, Chinese Taipei, Macedonia, FC A—650—01 


Italy, Luxembourg, Malaysia, China, 
Korea and South Africa 


RR-2000-001 Certain Oil and Gas Well Casing Korea and United States FC A—463—01, 
A—472—01 
LE-2001-004 Concrete Panels United States FC A—657—01 


Notes: FC — Federal Court of Canada 
BP — Binational Panel 
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Introduction 


Rules of 
Procedure 


CHAPTER IV 
APPEALS 


The Tribunal hears appeals from decisions of the Commissioner under the 
Customs Act and SIMA or of the Minister of National Revenue (the Minister) 
under the Excise Tax Act. The Tribunal hears appeals relating to the tariff 
classification and value for duty of goods imported into Canada and relating to the 
origin of goods imported from the United States, Mexico and Chile under the 
Customs Act. The Tribunal also hears and decides appeals concerning the 
application, to imported goods, of a Tnbunal finding or order conceming 
dumping or subsidizing and the normal value or export price or subsidy of 
imported goods under SIMA. Under the Excise Tax Act, a person may appeal to 
the Tribunal the Minister’s decision about an assessment or determination of 
federal sales tax or excise tax. 


The Tribunal strives to be informal and accessible. However, there are certain 
procedures and time constraints that are imposed by law and by the Tnbunal. For 
example, the appeal process is set in motion with a notice (or letter) of appeal, in 
writing, sent to the Secretary of the Tribunal within the time limit specified in the 
act under which the appeal is made. 


Under the Rules of Procedure, the person launching the appeal (the appellant) 
normally has 60 days to submit to the Tribunal a document called a “brief”. 
Generally, the brief states under which act the appeal is launched, gives a 
description of the goods in issue and an indication of the points at issue between 
the appellant and the Minister or Commissioner (the respondent) and states why 
the appellant believes that the respondent’s decision is incorrect. A copy of the 
brief must also be given to the respondent. 


The respondent must also comply with time and procedural constraints. 
Normally, within 60 days after having received the appellant’s brief, the 
respondent must provide the Tribunal and the appellant with a brief setting forth 
his position. The Secretary of the Tribunal then contacts both parties in order to 
schedule a hearing. Hearings are generally conducted before Tnbunal members in 
public. The Tribunal publishes a notice of the hearing in the Canada Gazette to 
allow other interested persons to attend. Depending on the complexity and 
precedential nature of the matter at issue, appeals will be heard by a panel of one 
or three members. Persons may intervene in an appeal by specifying the nature of 
their interest in the appeal and by indicating the reason for intervening and how 
they may assist the Tribunal in the resolution of the appeal. 
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Hearings 
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An individual may present a case before the Tnbunal in person, or be 
represented by legal counsel or by any other representative. The respondent is 
generally represented by counsel from the Department of Justice. 


Hearing procedures are designed to ensure that the appellant and the 
respondent are given a full opportunity to make their case. They also enable the 
Tribunal to have the best information possible to make a decision. As in a court, 
the appellant and the respondent can call witnesses, and these witnesses are 
questioned under oath or affirmation by the opposing parties, as well as by 
Tribunal members, in order to test the validity of their evidence. When all the 
evidence is gathered, parties may present arguments in support of their respective 
position. 


The Tribunal, on its own initiative or on the request of the appellant or the 
respondent, may decide to hold a hearing by way of written submissions. In that 
case, the Tribunal publishes a notice of the hearing in the Canada Gazette to 
allow other interested persons to participate. In the notice, the Tribunal establishes 
the manner and timing for filing the submissions and the requirement, if 
appropriate, for the parties to file an agreed statement of facts. 


The Tribunal also hears appeals by way of electronic transmission, either by 
teleconference or videoconference. 


Teleconference hearings are used mainly to dispose of preliminary motions 
and jurisdictional issues where witnesses are not required to attend or give 
evidence. 


Videoconference hearings are used as an alternative to holding hearings in 
locations across Canada or requiring parties from outside Ontario or Quebec to 
present themselves at the Tribunal’s premises in Ottawa. The procedures are very 
similar to hearings held before the Tribunal at its premises. However, the Tnbunal 
requires that written materials, exhibits, aids to argument, etc., be filed with the 
Tribunal prior to the videoconference hearing. 


Usually, within 120 days of the hearing, the Tnibunal issues a decision on the 
matters in dispute, including the reasons for its decision. 


If the appellant, the respondent or an intervener disagrees with the Tribunal’s 
decision, the decision can be appealed to the Federal Court of Canada. 


Legislative 
Amendments to 
the Customs Act 
that Affect the 
Tribunal’s 
Jurisdiction 


On November 29, 2001, legislative amendments to the Customs Act came 
into force. Section 67.1 of the Customs Act now provides a means by which a 
person who has failed to file a notice of appeal within the 90-day period set out in 
section 67 can apply to the Tribunal for a time extension. 


In order to be granted an extension under section 67.1 of the Customs Act, the 
person making the application must meet several conditions. Firstly, the 
application must have been made within one year after the expiry of the 90-day 
period set out in section 67. Secondly, the person making the application must 
demonstrate that the person was unable to act or to give a mandate to act in the 
person’s name or the person had a bona fide intention to appeal. Thirdly, the 
person making the application must demonstrate that it would be just and 
equitable to grant the application. Fourthly, the application must have been made 
as soon as circumstances permitted. Lastly, there must exist reasonable grounds 
for the appeal. The application must also set out the reasons why the notice of 
appeal was not filed on time. 


If the person making the application meets the above conditions, the Tribunal 
may make an order extending the time for appealing and may impose any terms 
that it considers just. Contrary to section 81.32 of the Excise Tax Act, 
subsection 67.1(3) of the Customs Act requires that the application for the time 
extension be accompanied by the notice of appeal. This means that, if the 
Tribunal decides to grant an extension, it will have to issue an order extending the 
time limit for filing a notice of appeal, notwithstanding the fact that the notice of 
appeal will have already been filed. 


Under section 60 of the Customs Act, an importer can request a 
redetermination of the origin, tariff classification or value for duty of imported 
goods, within 90 days after being given a notice of a determination. Prior to the 
coming into force of sections 60.1 and 60.2, once the 90-day period had expired, 
the importer had no nght to request a redetermination and did not have any other 
recourse. 


Under section 60.1 of the Customs Act, an importer will have the option, once 
the 90-day period has expired, but within one year from the expiry date, to make 
an application to the Commissioner for an extension of the time to file a request 
for a redetermination. If the Commissioner refuses to grant the extension, the 
importer can take advantage of section 60.2 and request an extension directly 
from the Tribunal. Section 60.2 of the Customs Act provides that a person who 
has made an application for an extension of time to the Commissioner may apply 
to the Tribunal to have that application granted where the Commissioner refused 
it or where 90 days have elapsed since the application was made and the 
Commissioner has not notified the person of his decision. The application must be 
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made by filing with the Commissioner and the Secretary of the Tribunal a copy of 
the application or of the notice of decision made by the Commissioner. The 
Tribunal may dismiss or grant the application and, in granting the application, it 
may impose any terms it considers just or order that the request is valid as of the 
date of the order. 


In order to be granted an extension under subsection 60.2(4) of the Customs 
Act, the person making the application must meet several conditions. Firstly, the 
application must have been made within one year after the expiry of the 90-day 
period set out in section 60. Secondly, the person making the application must 
demonstrate that the person was unable to act or to give a mandate to act in the 
person’s name or the person had a bona fide intention to appeal. Thirdly, the 
person making the application must demonstrate that it would be just and 
equitable to grant the application. Fourthly, the application must have been made 
as soon as circumstances permitted. Lastly, there must exist reasonable grounds 
for the appeal. The application must also set out the reasons why the notice of 
appeal was not filed on time. 


Duning the fiscal year, the Tribunal heard 33 appeals of which 19 related to 
the Customs Act, 12 to the Excise Tax Act and 2 to SIMA. Decisions were issued 
in 59 cases, of which 17 were heard during the fiscal year. 


Decisions on Appeals 


Allowed 
Act Allowed in Part Dismissed Total 
Customs Act 10 8 28 46 
Excise Tax Act - 1 11 12 
SIMA - - 1 1 


Table 1 of this chapter lists the appeal decisions rendered in the fiscal year. 


Of the many cases heard by the Tnbunal in carrying out its appeal functions, 
several decisions stand out, either because of the particular nature of the product 
in issue or because of the legal significance of the case. Brief summaries of a 
representative sample of such appeals follow, of which three were heard under the 
Customs Act, one under the Excise Tax Act and one under SIMA. These 
summaries have been prepared for general information purposes only and have 
no legal status. 


Costco Canada Inc. 
Vv. 
CCRA 


AP-2000-050 


Decision: 
Appeal dismissed 
(November 30, 2007) 


Les Produits Bariatrix 
International Inc. 

Vv. 

CCRA 


AP-2000-052 
Decision: 


Appeal dismissed 
(February 21, 2002) 


This was an appeal under subsection 67(1) of the former and current Customs 
Act from decisions of the Commissioner dated September 14, 2000, pursuant to 
subsection 63(3) of the former Customs Act and subsection 60(4) of the current 
Customs Act. 


The issue in this appeal concemed the classification of cases containing art 
materials. The respondent claimed that these cases should be classified as other 
pencils, crayons and pastels (tanff item No. 9609.90.00) or as felt-trpped pens 
(tariff item No. 9608.20.00). The appellant argued that the cases should be 
classified as other toys (tanff item No. 9503.90.00) or as other toys, put up in sets 
or outfits (tariff item No. 9503.70.90). 


The appeal was dismissed. The Tribunal determined that the goods in issue 
were not classifiable as toys, given that nearly one half of the contents were made 
up of articles that are excluded from heading No. 95.03. Rather, the goods in issue 
were properly classified, pursuant to Rule 3 (b) of the General Rules for the 
Interpretation of the Harmonized System (the General Rules), under tariff item 
No. 9609.90.00 as other pencils, crayons and pastels. These objects were found to 
comprise approximately 60 percent of the goods in issue. 


The respondent issued a redetermination in respect of goods imported by the 
appellant, requiring the payment of anti-dumping duties in accordance with the 
Tnibunal’s findings in Inquiry No. NQ-95-002. The redetermination was based on 
the respondent’s finding that the product in issue, imported by the appellant from 
the United States, was refined sugar and of the same description as the goods to 
which the Tribunal’s findings apply. 


In determining that the product in issue was refined sugar, the respondent 
relied on results of polarimetric testing done on samples of the product by the 
laboratory at the CCRA. According to the subheading note in Chapter 17, a 
polarimeter reading of less than 99.5 degrees indicates raw sugar. 


The appellant argued that criteria for the description of the sugar, other than 
its polarimeter reading, indicated that the product was not refined sugar. Further, 
the appellant questioned the accuracy of the polarimetric testing done by the 
CCRA. 


The appeal was dismissed. In Inquiry No. NQ-95-002, anti-dumping duties 
were imposed on “refined sugar, refined from sugar cane or sugar beets, in 
granulated, liquid and powdered form, onginating in or exported from the United 
States of America’. The sole issue in this appeal was whether the product in issue 
was “refined sugar”. 
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Appeal allowed in part 
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1211863 Ontanio Inc. 
O/A A & T Leasing 


V. 
MNR 
AP-2000-021 


Decision: 


(August 1, 2001) 


The statement of reasons in Inquiry No. NQ-95-002 referred to the 
classification under the Harmonized Commodity Description and Coding System 
of the goods to which the findings apply. Of relevance, the polarimeter reading of 
sugar was identified in the subheading note in Chapter 17 as a means of 
determining whether sugar is “raw sugar’. In addition, the Explanatory Notes to 
the Harmonized Commodity Description and Coding System (the Explanatory 
Notes) to heading No. 17.01 state, in part, that “refined cane . . . sugars are 
produced by the further processing of raw sugar.” 


The Tribunal determined that, since the sucrose content by weight of the 
product in issue, in the dry state, corresponded to a polarimeter reading of 
99.7 degrees, the product in issue was not “raw sugar’. It was also of the view 
that some further processing of the “raw cane sugar” had taken place. This 
satisfied the terms of the Explanatory Notes to heading No. 17.01, which state, in 
part, that “refined cane . . . sugars are produced by the further processing of raw 
sugar.” Moreover, in light of the extended description of the goods in Inquiry 
No. NQ-95-002, and specifically the reference to “other” specialty sugars, the 
Tribunal determined that the product in issue could also be characterized as a 
specialty sugar in granulated form. 


This was an appeal under section 81.19 of the Excise Tax Act concerning an 
application for a refund of the excise tax on air conditioners installed in 
automobiles. On March 23, 2000, the Minister of National Revenue rendered a 
number of decisions under section 68.1, denying the appellant’s application for a 
refund of the excise tax imposed on air conditioners installed in exported 
automobiles. 


The issue in this appeal was whether the appellant was entitled to a refund of 
the excise tax under section 68.1 of the Excise Tax Act, which was imposed on air 
conditioners installed in exported automobiles. 


The appeal was allowed in part. According to the Tribunal, to be refundable 
under section 68.1 of the Excise Tax Act, the excise tax must first be payable (i.e. 
the automobiles must be equipped with air conditioners). Once established that it 
is payable, the excise tax is deemed to be included in the sale price, pursuant to 
section 154. Consequently, when the automobiles are sold, the tax is deemed as 
paid. Further, the automobiles have to be both new and exported. The respondent 
acknowledged that the above two conditions were met. 


The Tribunal determined that the dealers’ invoices (with or without the 
manufacturer’s invoices), which indicated that an excise tax was included in the 
price of the automobile or that the automobile was equipped with an air 
conditioner, were sufficient to establish that an excise tax was payable. The 


Intersave West 
Buying and 
Merchandising 
Services 

V. 

CCRA 


AP-2000-057 
Decision: 


Appeal allowed 
(January 7, 2002) 


Tribunal also noted that the Goods and Services Tax on the excise tax was 
reimbursed to the appellant, indicating that it purchased the automobiles and that 
the exporter paid the excise tax in this case. 


The Tribunal concluded that, in all cases where the dealers’ invoices, alone or 
together with the manufacturer’s invoices, expressly stated that the excise tax was 
included in the sale price or that the automobiles were equipped with air 
conditioners, the appellant was entitled to a refund of the excise tax. 


This was an appeal under section 67 of the Customs Act from decisions of the 
Commissioner pursuant to subsection 60(4) of the Customs Act. The issue was 
the proper classification of canned coconut milk. 


The respondent argued that the coconut milk was properly classified as other 
food preparations not elsewhere specified or included (tariff item 
No. 2106.90.99). The appellant claimed that the product should be classified 
under tariff item No. 2009.80.19 as other juice of any other single fruit or, in the 
alternative, under tariff item No. 2008.99.90 as other fruit, nuts and other edible 
parts of plants. 


The appeal was allowed. The product was held to be properly classified as 
other fruit, nuts and other edible parts of plants (tanff item No. 2008.99.90). The 
Tnbunal noted that heading No. 20.09 covers fruit juices and vegetable juices. On 
reading the Explanatory Notes to heading No. 20.09, it was clear to the Tribunal 
that, for a normal fruit juice to be classified in heading No. 20.09, it must not 
contain added water. As the product in issue contained added water, even if the 
Tribunal were to consider the coconut milk a normal fruit juice, it would not meet 
the requirements of the Explanatory Notes to heading No. 20.09. 


The Tribunal also examined heading Nos. 20.08 and 21.06. Heading 
No. 20.08 deals with fruit, nuts and other edible parts of plants. Heading 
No. 21.06 covers food preparations not elsewhere specified or included. The 
Explanatory Notes to heading No. 20.08 allow for other substances to be added to 
the products of this heading, as long as they do not alter the essential character of 
the fruit or nuts. Thus, the fact that the product in issue contains added water and 
a preservative does not prevent it from being classified in that heading. 


The Tnbunal agreed with the appellant as to the residual character of heading 
No. 21.06 and the fact that the Explanatory Notes to that heading exclude 
preparations made from fruit and nuts, provided the essential character of the 
preparation is given by such fruit or nuts. It concluded that the essential character 
of the canned coconut milk derives from the coconut itself: 
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Canadian Tire 
Corporation Ltd. 
V. 

CCRA 


AP-2000-056 


Decision: 
Appeal allowed 
(February 19, 2002) 


Important 
Decision by the 
Supreme Court of 
Canada on the 
Standard of 
Review of the 
Tribunal’s 
Decisions 
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This was an appeal under section 67 of the Customs Act from three decisions 
of the Commissioner dated December 6, 2000, under subsection 60(4) of the 
Customs Act. The goods in issue were multi-driver and bit sets and screwdriver 
sets. The issue in this appeal was the proper classification of these products. The 
respondent determined that the goods in issue were properly classified as 
“screwdrivers” (tariff item No. 8205.40.00). The appellant argued the products 
should be classified as other “interchangeable tools” (tariff ttem No. 8207.90.90) 
or as “tool holders” (tariff item No. 8466.10.00). 


The appeal was allowed. The Tribunal determined that the goods in issue 
were not classifiable under Rule 1 of the General Rules as screwdrivers in 
heading No. 82.05. It concluded that the goods in issue were in fact two articles 
classifiable in different headings. 


The Tribunal determined that the products were sets put up for retail sale. 
Heading Nos. 82.07 and 84.66 refer to part only of the products in issue and were 
held to be equally specific and applicable. It also examined Rules 3(a) and 3(b) of 
the General Rules. Rule 3(a) was held to be inapplicable. Rule 3(b), however, 
guided the Tribunal to the conclusion that the essential character of the sets was 
provided by the screwdriver bits. The multi-driver and bit sets were comprised of 
17 bits and the screwdriver set was made up of 28 bits, or the majority of the 
components. The Tribunal determined that the screwdriver bits gave the sets their 
broad functionality and adaptability and gave the consumer the ability to work 
with a range of screws. It also found that the goods in issue should be classified 
under tanff item No. 8207.90.90. 


On June 7, 2001, the Supreme Court of Canada handed down a decision that 
dealt with the standard of review applicable to the Tribunal’s decisions with 
respect to the value for duty of imported goods under the Customs Act. In Canada 
(Deputy Minister of National Revenue) v. Mattel Canada, [2001] 2 S.C.R. 100, 
the Supreme Court of Canada decided that the appropriate standard of review 
applicable to the Tribunal’s decisions in such cases is correctness with respect to 
questions of law. 


Questions of law requiring the application of principles of statutory 
interpretation and other concepts relating to commercial law are reviewable by 
the courts. The Tnibunal’s decisions with respect to the value for duty of imported 
goods and other matters under the Customs Act are protected by a partial privative 
clause, qualified by a statutory nght of appeal to the Federal Court of Appeal on 
“any question of law’. This right to appeal on questions of law derives from the 
fact that the Tnbunal’s expertise does not speak to such matters, for example, as 
are intrinsic to commercial law. 


TABLE 1 


Appeal Decisions Rendered Under Section 67 of the Customs Act, Section 81.19 of the 
Excise Tax Act and Section 61 of SIMA Between April 1, 2001, and March 31, 2002 


Appeal No. Appellant Date of Decision Decision 
Customs Act 

AP-99-045 Prins Greenhouses Ltd. April 9, 2001 Allowed in part 
AP-99-067 Toys “R” Us (Canada) Ltd. April 12, 2001 Allowed 
AP-95-149 to Toyota Canada Inc. May 2, 2001 Dismissed 
AP-95-165, 

AP-95-067 and 

AP-95-168 

AP-98-041 and Weiser Inc. June 25, 2001 Allowed 
AP-98-060 

AP-2000-01 8 Transilwrap of Canada, Ltd. September 11, 2001 Allowed 
AP-2000-028 Alliance RO-NA Home Inc. September 17, 2001 Dismissed 
AP-2000-060 Utex Corporation September 26, 2001 Allowed 
AP-2000-035 Abraham |. Goldrich October 17, 2001 Allowed 
AP-2000-047 Imation Canada Inc. November 29, 2001 Allowed 
AP-2000-050 Costco Canada Inc. November 30, 2001 Dismissed 
AP-2000-020 Bryce Rollins December 21, 2001 Dismissed 
AP-2000-059 Wayne Ericksen January 3, 2002 Dismissed 
AP-2000-057 Intersave West Buying and Merchandising Services January 7, 2002 Allowed 
AP-2000-01 3 Rebecca Wigod January 10, 2002 Dismissed 
AP-2000-022 Clariant (Canada) Inc. January 25, 2002 Allowed 
AP-2000-056 Canadian Tire Corporation Limited February 19, 2002 Allowed 
AP-96-230 to Great Canadian Casino Company Ltd. February 26, 2002 Allowed in part 
AP-96-236 

AP-99-080 Charles Leung February 27, 2002 Dismissed 
AP-2001-019 Travis G. Parent March 6, 2002 Dismissed 
AP-2000-041 Formica Canada Inc. March 7, 2002 Dismissed 
AP-2000-040 Sable Offshore Energy Incorporated March 15, 2002 Dismissed 
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Appeal Decisions Rendered (cont'd) 


Appeal No. 


Excise Tax Act 


AP-91-074 
AP-99-062 
AP-91-073 


AP-91-071 and 
AP-91-072 


AP-2000-021 


AP-97-086 to 
AP-97-090 


AP-99-088 
SIMA 


AP-2000-052 
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Appellant 


Steven Fitelovitch Advertising Inc. 
Barney Printing Limited 


Howes, Waldon Associates Ltd. 


Johnston & Beaudry Advertising & Design Inc. 


1211863 Ontario Inc. o/a A&T Leasing 


Beatrice Foods Inc. 


Montecristo Jewellers Inc. 


Les Produits Bariatrix International Inc. 


Date of Decision 


April 20, 2001 
May 15, 2001 
May 25, 2001 
July 12, 2001 


August 1, 2001 
February 19, 2002 


March 15, 2002 


February 21, 2002 


Decision 


Dismissed 
Dismissed 
Dismissed 


Dismissed 


Allowed in part 


Dismissed 


Dismissed 


Dismissed 


TABLE 2 


Tribunal Decisions Appealed to the Federal Court of Canada Between April 1, 2001, 
and March 31, 2002, and Pending as of March 371, 2002" 


Appeal No. Appellant Federal Court No. 
AP-89-013 Hyalin International (1986) Inc. T—1635—92 
AP-90-117 Artec Design Inc. T—1556—92 
AP-91-141 The Sheldon L. Kates Design Group Limited T—295/7—94 
AP-93-123 W. Ralston (Canada) Inc. T—2112—95 
AP-93-264 Cragg & Cragg Design Group Ltd. T—2942—94 
AP-96-056 Informco Inc. T—2689—97 
AP-97-137 Asea Brown Boveri Inc. A—171—00 
AP-98-047 N.C. Cameron & Sons Ltd. A—341—00 
AP-99-062 Barney Printing Limited T—1627—01 
AP-2000-035 Abraham Goldrich A—023—02 


1. The Tribunal has made reasonable efforts to ensure that the information listed is complete. However, since the Tribunal does not participate 
in appeals to the Federal Court of Canada, it is unable to confirm that the list contains all Tribunal decisions appealed to the Federal Court of 
Canada between April 1, 2001, and March 31, 2002. 
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TABLE 3 


Appeal Decisions of the Federal Court of Canada Rendered Between April 1, 2001, and 


March 31, 2002" 


Appeal No. Appellant Federal Court No. Decision Date 
AP-89-153 Mo-Tires Ltd. T—3288—90 Discontinued September 10, 2001 
AP-90-076 Kliewer’s Cabinets Ltd. T—1331—91/ Dismissed December 28, 2001 
T—1986—94 
AP-91-045 Imperial Cabinet (1980) Co. Ltd. T—1557—92 Dismissed December 28, 2001 
AP-94-212 and Chaps Ralph Lauren, A Division of A—53—98 Discontinued November 30, 2001 
AP-94-213 131384 Canada Inc. and Modes 
Alto-Regal, Inc. 
AP-97-063, AYP (Canada) Inc. A—5/7—00 Dismissed May 10, 2001 
AP-97-067, 
AP-97-077, 
AP-97-079, 
AP-97-084, 
AP-97-085, 
AP-97-096, 
AP-97-103, 
AP-97-115 and 
AP-97-136 
AP-99-014 Patagonia International Inc. A—820—00 Discontinued August 3, 2001 
AP-99-029 and Sanyo Canada Inc. A—605—00 Discontinued June 1, 2001 
AP-99-046 
AP-99-063 GL&V/Black Clawson-Kennedy A—306—00 Dismissed January 30, 2002 
AP-99-083 Sandvik Tamrock Canada Inc. and A—550—00 Allowed November 9, 2001 
Secoroc, A Division of Atlas Copco 
Canada Inc. 
AP-99-105 Yamaha Motor Canada Ltd. A—001—01 Dismissed January 24, 2002 


1. The Tribunal has made reasonable efforts to ensure that the information listed is complete. However, since the Tribunal does not participate 
in appeals to the Federal Court of Canada, it is unable to confirm that the list contains all appeals that were decided between April 1, 2001, 


and March 31, 2002. 
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Introduction 


Safeguard Inquiry 


CHAPTER V 


ECONOMIC, TRADE AND TARIFF REFERENCES 
AND SAFEGUARD INQUIRIES 


The CITT Act contains broad provisions under which the government or the 
Minister of Finance may ask the Tribunal to conduct an inquiry on any economic, 
trade, tariff or commercial matter. In an inquiry, the Tribunal acts in an advisory 
capacity, with powers to conduct research, recetve submissions and 
representations, find facts, hold public hearings and report, with 
recommendations as required, to the government or the Minister of Finance. 


One of the responsibilities of the Tribunal 1s to conduct inquiries to determine 
if Canadian producers are being seriously injured by increased imports of goods 
into Canada. The Tribunal may initiate import safeguard inquiries following a 
complaint by domestic producers. The Government may also direct the Tnbunal 
to conduct import safeguard inquiries. Pursuant to an inquiry where the Tribunal 
determines that increased imports of the goods have caused, or are threatening to 
cause, serious injury to Canadian producers of like or directly competitive goods, 
the Government may apply import safeguard measures to assist those domestic 
producers. 


On March 21, 2002, the Tnbunal was directed by Her Excellency the 
Governor General in Council, on the recommendation of the Minister of Finance 
and the Minister for International Trade, pursuant to paragraph 20(a) of the CITT 
Act, to inquire into and report on the importation of certain steel goods. 


The purpose of this inquiry 1s to determine whether any of the goods subject 
to the inquiry is being imported into Canada from all sources 1n such increased 
quantities since the beginning of 1996, and under such conditions, as to be a 
principal cause of serious injury or threat thereof to domestic producers of like or 
directly competitive goods. If the Tnbunal makes an affirmative determination 
with respect to a good, the Tribunal shall provide recommendations in respect of 
the good as to the most appropriate remedy to address, over a period of three 
years, the injury caused or threatened to be caused by increased imports of that 
good. 


The goods subject to the inquiry include flat-rolled carbon and alloy steel 
products, carbon and alloy “long” steel products, and welded and seamless, 
carbon and alloy tubular steel products. The goods with respect to which the 


45 


Textile Reference 
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Scope of the 
Reference 


Types of Relief 
Available 


Tribunal will conduct its inquiry are the following: flat-rolled carbon and alloy 
steel discrete plate; flat-rolled carbon and alloy steel hot-rolled sheet and coil; 
flat-rolled carbon and alloy steel cold-rolled sheet and coil; flat-rolled carbon and 
alloy steel corrosion-resistant sheet and coil; carbon and alloy hot-rolled bars; 
carbon and alloy hot-rolled shapes and light and intermediate structurals; carbon 
and alloy cold-drawn and finished bars and rods; and carbon and alloy concrete 
reinforcing bars; and welded and seamless carbon and alloy tubular steel pipe to 
16” O.D. 


As directed by Her Excellency, the Tribunal will submit a notice of any 
determination on July 4, 2002, and its report on any determination and any 
recommendation on August 19, 2002. 


Pursuant to a reference from the Minister of Finance dated July 6, 1994, 
as amended on March 20 and July 24, 1996, on November 26, 1997, and on 
August 19, 1999, the Tnbunal was directed to investigate requests from domestic 
producers for tariff relief on imported textile inputs for use in their manufacturing 
operations and to make recommendations in respect of those requests to the 
Minister of Finance. 


A domestic producer may apply for tariff relief on an imported textile input 
used, or proposed to be used, in its manufacturing operations. The textile inputs 
on which tariff relief may be requested are the fibres, yarns and fabrics of 
Chapters 51, 52, 53, 54, 55, 56, 58, 59 and 60; certain monofilaments or strips 
and textile and plastic combinations of Chapter 39; rubber thread and textile and 
rubber combinations of Chapter 40; and products of textile glass fibres of 
Chapter 70 of the schedule to the Customs Tariff. Since July 24, 1996, and at least 
until July 1, 2002, the following yarns are not included in the textile reference: 


Knitting yarns, solely of cotton or solely of cotton and polyester staple 
fibres, measuring more than 190 decitex, of Chapter 52 or subheading 
No. 5509.53 other than those used to make sweaters, having a horizontal 
self-starting finished edge and the outer surfaces of which are constructed 
essentially with 9 or fewer stitches per 2 centimetres (12 or fewer stitches 
per inch) measured in the horizontal direction. 


The tariff relief that may be recommended by the Tribunal to the Minister of 
Finance ranges from the removal or reduction of tariffs on one or several, partial 
or complete, tariff lines, textile- and/or end-use-specific tariff provisions. In the 
case of requests for tariff relief on textile inputs used in the manufacture of 
women’s swimsuits, co-ordinated beachwear and co-ordinated accessories only, 
the recommendation could include company-specific relief. The recommendation 


Process 


Filing and Notification 
of a Request 


Investigations 


could be for tanff relief for either a specific or an indeterminate period of time. 
However, the Tribunal will only recommend tariff relief that is administrable on a 
cost-effective basis. 


Domestic producers seeking tariff relief must file a request with the Tribunal. 
Producers must file with the request either samples of the textile input for which 
tariff relief is being sought or a National Customs Ruling from the CCRA 
covering the input. If the Tribunal determines that the request is properly 
documented, it will conduct an investigation to determine if it should recommend 
tariff relief. 


Upon receipt of a request for tariff relief, and before commencement of an 
investigation, the Tribunal issues a bnef electronic notice on its Web site 
announcing the request. The minimum period of time for the notification of a 
request before an investigation is commenced is 30 days. 


This notification is designed to increase transparency, identify potential 
deficiencies in the request, avoid unnecessary investigations, provide an 
opportunity for the domestic textile industry to contact the requester and agree on 
a reasonable domestic source of supply, inform other users of identical or 
substitutable textile inputs, prepare the domestic industry to respond to 
subsequent investigation questionnaires and give associations advance time for 
planning and consultation with their members. 


When the Tribunal is satisfied that a request is properly documented, it 
commences an investigation. A notice of commencement of investigation is sent 
to the requester, all known interested parties and any appropriate government 
department or agency, such as the Department of Foreign Affairs and 
International Trade, the Department of Industry, the Department of Finance and 
the CCRA. The notice is also published in the Canada Gazette. 


In any investigation, interested parties include domestic producers, certain 
associations and other persons who are entitled to be heard by the Tribunal 
because their nghts or pecuniary interests may be affected by the Tnbunal’s 
recommendations. Interested parties are given notice of the request and can 
participate in the investigation. Interested parties include competitors of the 
requester, suppliers of goods that are identical to or substitutable for the textile 
input and downstream users of goods produced from the textile input. 


To prepare a staff investigation report, the Tnbunal staff gathers information 
through such means as plant visits and questionnaires. Information is obtained 
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Recommendations to 
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the Minister 


Request for Review 


Review on Expiry 


from the requester and interested parties, such as a domestic supplier of the textile 
input, for the purpose of providing a basis for determining whether the tariff relief 
sought will maximize net economic gains for Canada. 


In normal circumstances, a public hearing is not required, and the Tribunal 
will dispose of the matter on the basis of the full wmtten record, including the 
request, the staff investigation report and all submissions and evidence filed with 
the Tribunal. 


The procedures for the conduct of the Tnbunal’s investigation envisage the 
full participation of the requester and all interested parties. A party, other than the 
requester, may file submissions, including evidence, in response to the properly 
documented request, the staff investigation report and any information provided 
by a government department or agency. The requester may subsequently file 
submissions with the Tribunal in response to the staff investigation report and any 
information provided by a government department or agency or other party. 


The Tribunal will normally issue its recommendations, with reasons, to the 
Minister of Finance within 120 days from the date of commencement of the 
investigation. In exceptional cases, where the Tribunal determines that critical 
circumstances exist, it will issue its recommendations within an earlier specified 
time frame that it deems appropriate. The Tribunal will recommend the reduction 
or removal of customs duties on a textile input where it will maximize net 
economic gains for Canada. 


Where the Minister of Finance has made an order for tariff relief pursuant to 
a recommendation of the Tnbunal, certain domestic producers may make a 
request to the Tribunal to commence an investigation for the purpose of 
recommending the renewal, amendment or termination of the order. A request for 
the amendment or termination of the order should specify what changed 
circumstances justify such a request. 


Where the Minister of Finance has made an order for tariff relief subject to a 
scheduled expiry date, the Tnbunal will, before the expiry date, issue a formal 
notice that the tariff relief provided by the order will expire unless the Tribunal 
issues a recommendation that tariff relief should be continued and the Minister of 
Finance implements the recommendation. The notice invites interested parties to 
file submissions for or against continuation of tariff relief. 


If no opposition to the continuation of tariff relief is recerved, upon receipt of 
submissions and information supporting the request for continuation of tariff 


Annual! Status Report 


Recommendations 
Submitted During the 
Fiscal Year 


Recommendations in 
Place 


Scapa Tapes North 
America Ltd. 


TR-2000-007 and 
TR-2000-008 


Recommendation 
Indeterminate tariff relief 
(September 13, 2001) 


relief, the Tribunal may decide to recommend the continuation of tariff relief. 
Conversely, if no request for continuation of tariff relief is submitted, the 
Tribunal may decide to recommend the termination of tariff relief. If it appears 
that a more complete review is warranted, the Tribunal will conduct an 
investigation to consider whether all relevant factors that led it to recommend 
tariff relief continue to apply and whether extending tariff relief under such 
conditions would continue to provide net economic gains for Canada. 


In accordance with the terms of reference received by the Tribunal directing 
it to conduct investigations into requests from Canadian producers for tanff relief 
on imported textile inputs that they use in their manufacturing operations, the 
Tribunal provided the Minister of Finance, on February 25, 2002, with its 
seventh annual status report on the investigation process. The status report 
covered the period from October 1, 2000, to September 30, 2001. 


During the fiscal year, the Tribunal issued three reports to the Minister of 
Finance, which related to four requests for tariff relief. At year end, two requests 
were under investigation. Table 1 at the end of this chapter summarizes these 
activities. 


By the end of the fiscal year, the Government had implemented 
85 recommendations by the Tnbunal, of which 78 are still subject to tariff relief 
orders. Table 3 provides a summary of recommendations currently implemented. 


The implementation of Tribunal recommendations is made by adding new 
tariff items to the Customs Tariff. During the fiscal year, these tariff items 
covered imports worth $172 million (estimated) and provided tariff relief worth 
$23 million (estimated); these amounts are comparable to those reported last 
year. 


A summary of the Tribunal’s recommendations issued during the fiscal year 
follows. 


The Tribunal recommended to the Minister of Finance that tariff relief be 
granted for an indeterminate period of time on importations of woven fabrics, 
solely of cotton, bleached or dyed, plain weave, ring-spun, weighing not more 
than 100 g/m”, of subheading No. 5208.21 or 5208.31, for use in the manufacture 
of pressure-sensitive adhesive tape. 


The Tribunal did not believe that there would be any direct commercial costs 
associated with the removal of the customs duty on the importation of the subject 
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Peerless Clothing Inc. 


Indeterminate tariff relief 
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TR-2000-005 


Recommendation: 


(October 1, 2001) 


fabrics, as no domestic textile producers produced these fabrics. Accordingly, the 
Tribunal concluded that tariff relief would provide a yearly benefit to Scapa 
Tapes North America Ltd. in excess of $500,000. 


The Tribunal recommended to the Minister of Finance that tariff relief be 
granted for an indeterminate period of time on importations of woven fabrics, 
solely of combed wool or mixed solely with cotton, silk or man-made fibres, 
containing 95 percent or more by weight of worsted wool having an average fibre 
diameter of 18.5 microns or less, of a weight not exceeding 220 g/m”, of 
subheading, No 5112.19, for use in the manufacture of men’s suits, jackets, 
blazers, vests (waistcoats) and trousers. 


Two domestic textile mills opposed this request. Cleyn & Tinker Inc. (Cleyn 
& Tinker) argued that it produced a wide range of identical or substitutable 
fabrics of worsted wool, while Victor Woolen Products, Ltd. (Victor) indicated 
that, although it did not produce identical or substitutable fabrics, one of its 
subsidiaries in the United States did. 


In its analysis, the Tnbunal concentrated exclusively on Cleyn & Tinker 
because it was of the view that Victor’s situation with regard to the potential 
availability of fabrics produced in the United States was not relevant. The 
Tribunal noted that Cleyn & Tinker was not, to any large extent, in the market of 
the very fine wool fabrics that were the subject of the request, but rather in the 
broader market of wool fabrics with somewhat coarser wool fibres. It further 
noted that the production and sales of allegedly identical or substitutable fabrics 
represented a small portion of Cleyn & Tinker’s overall activity. The Tnbunal 
also noted that the landed cost of the subject fabrics was, in the vast majority of 
cases, notably higher than the average selling price of the allegedly substitutable 
fabrics produced by Cleyn & Tinker. 


The Tnbunal recognized that, as a result of a certain degree of fabric 
substitutability, there may be some negative impact from tariff relief on Cleyn & 
Tinker. However, it was of the view that any costs would be substantially 
outweighed by the benefits to be gained by Peerless Clothing Inc. and other 
apparel manufacturers that use these fabrics. These yearly benefits were 
estimated to be in excess of $3 million. Consequently, the Tribunal 
recommended that tariff relief be granted on these fabrics. 


Beco Industries Ltd. 
TR-2001-002 
Recommendation: 
Indeterminate tariff 
relief/No tariff relief 


(March 20, 2002) 


The Tribunal recommended to the Minister of Finance that tariff relief be 
granted for an indeterminate period of time on importations from all countries, of 
woven fabrics of polyester staple fibres, containing less than 85 percent by 
weight of polyester, mixed solely with cotton, printed, plain weave, of a weight 
not exceeding 100 g/m”, of subheading No. 5513.41, for use in the manufacture 
of sleeping bags. It did not recommend that tariff relief be granted on woven 
fabrics, solely of nylon filament yarn, dyed, plain weave, of a weight not 
exceeding 70 g/m’, of subheading No. 5407.42, for use in the manufacture of 
sleeping bags or sleeping bag carrying sacks of the same material. 


The Tribunal noted that Consoltex Inc. and Doubletex Inc. are producers of 
woven fabrics of nylon and that both companies have produced and sold nylon 
fabrics to a number of Canadian manufacturers of sleeping bags and still count, 
among their customers, some of the largest domestic producers of sleeping bags. 
This is clear evidence that the domestic textile industry has the ability to supply 
nylon fabrics for the production of sleeping bags and sleeping bag carrying sacks. 


With regard to the issue of net economic impact, the Tribunal saw no cost as 
a result of the tariff relief on polyester-cotton fabrics requested by Beco Industries 
Ltd. (Beco). On the basis of the information available to the Tribunal, tariff relief 
would provide yearly benefits to Beco in the form of reduced input costs of over 
$50,000. As for Beco’s request for retroactive tariff relief, the Tribunal stated, in 
previous cases, that it will not consider recommending such relief other than in 
exceptional circumstances. Beco provided no evidence to warrant such a 
recommendation. 
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TABLE 1 


Disposition of Requests for Tariff Relief Between April 1, 2001, and March 31, 2002 


Request No. Requester Textile Input Date of Disposition Status/Recommendations 

TR-2000-005 Peerless Clothing Inc. Fabric October 1, 2001 Indeterminate tariff relief 

TR-2000-006 Doubletex Fabric In progress 

TR-2000-007 Scapa Tapes North America Fabric September 13, 2001 Indeterminate tariff relief 
Ltd. 

TR-2000-008 Scapa Tapes North America Fabric September 13, 2001 Indeterminate tariff relief 
Ltd. 

TR-2001-001 Gibson Textile Dyers Ltd. Fabric In progress 

TR-2001-002 Beco Industries Ltd. Fabric March 20, 2002 Indeterminate tariff relief for 


certain polyester-cotton 
fabrics; no tariff relief for 
certain nylon fabrics 
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TABLE 2 


Tariff Relief Recommendations in Place 


Request No./ 
Review No. 


TR-94-001 


TR-94-004 
TR-94010 
TR-94-012 


TR-94-013 and 
TR-94016 


TR-94017 and 
TR-94018 


TR-95-003 


TR-95-004 


TR-95-005 


TR-95-009 


TR-95-010 and 
TR-95-034 


TR-95-011 


TR-95-012 


Expiry No. 
(Original 
Request No.) 


Requester/Textile Input 


Canatex Industries (Division of 
Richelieu Knitting Inc.) 


Woods Canada Limited 
Palliser Furniture Ltd. 
Peerless Clothing Inc. 


MWG Apparel Corp. 


Elite Counter & Supplies 


Landes Canada Inc. 


Lingerie Bright Sleepwear (1991) 
Inc. 


Lingerie Bright Sleepwear (1991) 
Inc. 


Peerless Clothing Inc. 


Freed & Freed International Ltd. 
and 
Fen-nelli Fashions Inc. 


Louben Sportswear Inc. 


Perfect Dyeing Canada Inc. 


Tariff tem No/Order in Council 


5402.41.12 


5208.52.10 
5806.20.10 
5309.29.20 


5208.42.20 
5208.43.20 
5208.49.20 
9513.31.10 
5513.32.10 
5513.33.10 


9943.00.00 


5603.11.20 
5603.12.20 
5603.13.20 
5603.14.20 
5603.91.20 
5603.92.20 
5603.93.20 
5603.94.20 


5208.12.20 
5208.52.20 


9913.11.10 
5513.41.10 


5408.21.10 
5408.21.20 
5408.22.21 
5408.22.30 


5111.19.10 
9111.19.20 


5408.31.10 
5408.32.20 


9509.32.10 


Duration 


Indeterminate 


Indeterminate 
Indeterminate 
Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 
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Recommendations in Place (cont'd) 


Request No/ 
Review No. 


TR-95-013A 


TR-95-036 
TR-95-037 


TR-95-051 


TR-95-053 and 
TR-95-059 


TR-95-056 


TR-95-057 and 
TR-95-058 


TR-95-060 
TR-95-061 


TR-95-064 and 
TR-95-065 
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Expiry No. 
(Original 
Request No.) 


Requester/Textile Input 


Doubletex 


Canadian Mill Supply Co. Ltd. 
Paris Star Knitting Mills Inc. 


Camp Mate Limited 


Majestic Industries (Canada) Ltd. 
and Caulfeild Apparel Group Ltd. 


Sealy Canada Ltd. 


Doubletex 


Triple M Fiberglass Mfg. Ltd. 
Camp Mate Limited 


Tariff tem No./Order in Council 


5208.11.30 
5208.12.40 
5208.13.20 
5208.19.30 
5208.21.40 
5208.22.20 
5208.23.10 
5208.29.20 
5209.11.30 
5209.12.20 
5209.19.30 
5209.21.20 
5209.22.10 
5209.29.20 


5208.21.20 


5408.24.11 
5408.24.91 
5408.34.10 
5516.14.10 
5516.24.10 


5407.41.10 
9407.42.10 
5407.42.20 
5903.20.22 


5802.11.10 
5802.19.10 
5802.19.20 


3921.19.10 
5407.69.10 
5407.73.10 
5407.94.10 
5516.23.10 
5903.90.21 
6002.43.20 


5407.51.10 
5407.61.92 
5407.69.10 
5515.11.10 
5516.21.10 
5516.91.10 


7019.59.10 
6002.43.30 


Lady Americana Sleep Products 6002.43.60 


Inc. and el ran Furniture Ltd. 


Duration 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 
Indeterminate 


Indeterminate 


Recommendations in Place (cont'd) 


Request No./ 
Review No. 


TR-96-003 
TR-96-004 
TR-96-006 


TR-96-008 and 
TR-96-010 to 
TR-96-013 


TR-97-001 


TR-97-002 and 
TR-97-003 


TR-97-006 


TR-97-004, 
TR-97-007, 
TR-97-008 and 
TR-97-010 


TR-97-011 


TR-97-012 


TR-97-014 


TR-97-015, 
TR-97-016 and 
TR-97-020 


TR-98-001 
TR-98-002 


Expiry No. 
(Original 
Request No.) 


Requester/Textile Input 


Venture III Industries Inc. 
Acton International Inc. 
Alpine Joe Sportswear Ltd. 


Les Collections Shan Inc. 


Jones Apparel Group Canada 
Inc. 


Universal Manufacturing Inc. 


Peerless Clothing Inc. 


Blue Bird Dress of Toronto Ltd. 


Australian Outback Collection 
(Canada) Ltd. 


Ballin Inc. 


Lenrod Industries Ltd. 
Helly Hansen Canada Ltd. 


Cambridge Industries 


Distex Inc. 


Tariff tem No/Order in Council 


5407.61.92 
5906.99.21 
P.C. 1998-1118 
P.C. 1997-1668 


5407.91.10 
5407.92.20 
5407.93.10 
5408.21.30 
5408.22.40 
5408.23.20 
5408.31.30 
5408.32.40 
5408.33.10 


5208.43.30 
5513.41.20 


5407.51.30 
5903.90.22 
5903.90.23 
5903.90.24 
6002.43.40 
6002.43.50 


5407.51.20 
5407.52.20 
5407.61.94 
5407.69.20 


5209.31.20 
5907.00.16 


5407.93.30 
5516.23.20 


5603.93.40 
5903.20.24 


5608.19.20 
6002.92.20 


Duration 


Indeterminate 
Indeterminate 
Six years 


Five years 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 
Indeterminate 
Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


he) 


Recommendations in Place (cont'd) 


Request No./ 
Review No. 


TR-98-004, 
TR-98-005 and 
TR-98-006 


TR-98-007 
TR-98-016 
TR-98-017 


TR-98-019 


TR-99-002 


TR-99-003/003A 


TR-99-004 


TR-99-005 
TR-99-006 
TR-99-008 
TR-2000-001 
TR-2000-002 
TR-2000-003 


TR-2000-004 
TR-2000-005 
TR-2000-007 and 
TR-2000-008 


TA-98-001 


TA-98-002 
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Expiry No. 
(Original 
Request No.) 


TE-97-004 
(TR-95-009) 


TE-97-003 
(TR-94-009) 


Requester/Textile Input 


Ladcal Investments Ltd., O/A 
Pintar Manufacturing 

Nour Trading House and 
T.S. Simms and Company 


Limited 


Caulfeild Apparel Group Ltd. 
Peerless Clothing Inc. 


Jones Apparel Group Canada 


Inc. 


Tribal Sportswear Inc. 


Albany International Canada Inc. 


Western Glove Works Ltd. 


Peerless Clothing Inc. 


Distex Inc. 
Coloridé Inc. 


JMJ Fashions Inc. 


Peerless Clothing Inc. 
Majestic Industries (Canada) Ltd. 


Tantalum Mining Corporation of 


Canada Limited 


Ballin Inc. 


Peerless Clothing Inc. 
Scapa Tapes North America Ltd. 
Certain dyed woven fabrics of 


rayon and polyester 


Vinex FR-9B fabric 


Tariff Item No/Order in Council 


5806.10.20 


5208.43.30 
5407.93.20 


5408.32.50 
5408.33.20 
5408.34.20 


5209.12.30 
5209.22.20 
5209.32.10 


5404.10.20 


5209.31.30 
5209.32.30 


9112.11.20 
5112.11.30 
5112.19.20 
5112.19.30 


6002.92.30 
5402.41.15 
5407.61.20 
9408.22.22 
5802.19.30 
5911.40.10 


5916.23.30 
5916.93.20 


5112.11.40 
5112.19.40 


5208.21.50 
5208.31.20 


5408.31.20 
5408.32.30 


5512.99.10 


Duration 


Indeterminate 


Indeterminate 
Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 
Indeterminate 
Indeterminate 
Indeterminate 
Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Indeterminate 


Recommendations in Place (cont'd) 


Request No./ 


Review No. 


TA-98-003 


TA-98-004 


Expiry No. 
(Original 
Request No.) Requester/Textile Input 
TE-98-001 
(TR-95-01 4) 


TE-98-002 
(TR-94-002 and 
TR-94-002A) 


Woven cut warp pile fabrics 


Certain ring-spun yarns 


Tariff Item No/Order in Council 


5801.35.10 


5205.14.20 
5205.15.20 
5205.24.20 
9205.26.20 
5205.27.20 
5205.28.20 
5205.35.20 
5205.46.20 
5205.47.20 
5205.48.20 
5206.14.10 
9206.15.10 
5206.24.10 
5206.25.10 
5509.53.10 
5509.53.20 
5509.53.30 
9509.53.40 


Duration 


Indeterminate 


Three years 
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Introduction 


CHAPTER VI 
PROCUREMENT REVIEW 


Suppliers may challenge federal government procurement decisions that they 
believe have not been made in accordance with the requirements of the following 
agreements: Chapter Ten of NAFTA, Chapter Five of the AIT, the AGP, or the 
Canada-Korea Agreement on the Procurement of Telecommunications Equipment. 
The bid challenge portions of these agreements came into force on January 1, 
1994, July 1, 1995, January 1, 1996, and September 1, 2001, respectively. 


Any potential suppliers who believe that they may have been unfairly treated 
during the solicitation or evaluation of bids, or in the awarding of contracts on a 
designated procurement, may lodge a formal complaint with the Tribunal. 

A potential supplier with an objection is encouraged to resolve the issue first with 
the government institution responsible for the procurement. When this process 1s 
not successful or a supplier wants to deal directly with the Tribunal, the 
complainant may ask the Tribunal to consider the case by filing a complaint 
within the prescribed time limit. 


When the Tribunal receives a complaint, it reviews the submission against 
the criteria for filing. If there are deficiencies, the complainant is given an 
opportunity to correct these within a specified time limit. If the Tribunal decides 
to conduct an inquiry, the government institution and all other interested parties 
are sent a formal notification of the complaint. An official notice of the complaint 
is also published on MERX and in the Canada Gazette. If the contract in question 
has not been awarded, the Tnbunal may order the government institution to 
postpone awarding any contract pending the disposition of the complaint by the 
Tribunal, unless the government institution certifies that the procurement is 
urgent or that the delay would be contrary to the public interest. 


After receipt of its copy of the complaint, the government institution 
responsible for the procurement files a Government Institution Report (GIR) 
responding to the allegations. The complainant and any intervener are then sent a 
copy of the GIR and have seven days to submit comments. These are forwarded 
to the government institution and partes to the inquiry. 


Copies of any other submissions or reports prepared for the inquiry are also 
circulated to the parties for their comments. Once this phase of the inquiry is 
completed, the Tnbunal reviews the information collected and decides whether a 
hearing should be held. 
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Summary of 
Selected 
Determinations 
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The Tribunal then determines whether the complaint is valid. If the complaint 
is found to be valid, the Tribunal may make recommendations to the government 
institution (such as retendering, re-evaluating or providing compensation) and 
award reasonable costs to a prevailing complainant for preparing and proceeding 
with the bid challenge and/or costs for preparing the bid. The government 
institution, as well as all other parties and interested persons, is notified of the 
Tribunal’s decision. Recommendations made by the Tribunal in its determination 
are, by statute, to be implemented to the greatest extent possible. 


Summary of Procurement Review Activities 


2000-2001 2001-2002 


NUMBER OF COMPLAINTS 
Carried over from previous fiscal year 9 22 
Received in fiscal year 78 77 
TOTAL 87 99 
CASES RESOLVED BY THE PARTIES 
Withdrawn or Resolved by the Parties 5 11 
Abandoned While Filing 1 - 
Subtotal 6 11 
INQUIRIES NOT INITIATED OR CONTINUED ON 
PROCEDURAL GROUNDS 
Lack of Jurisdiction 6 8 
Late or Improper Filing 8 12 
No Valid Basis/No Reasonable indication of a 17 16 
breach/Premature 
Dismissed - 3 
Subtotal 31 39 
CASES DETERMINED ON MERIT 
Complaint Not Valid 15 9 
Complaint Valid or Valid in Part 13 23 
Subtotal 28 32 
OUTSTANDING AT END OF FISCAL YEAR 22 17 


During the fiscal year, the Tribunal issued 32 wmitten determinations of its 
findings and recommendations, which related to 32 procurement complaints. In 
23 of the 32 written determinations, the complaints were determined to be valid 
or valid in part. Seventeen cases were in progress at year end. Table 1 at the end 
of this chapter summarizes these activities. 


Polaris Inflatable 
Boats (Canada) Ltd. 


PR-2000-044 
and PR-2000-049 
to PR-2000-053 


Determination: 

Five complaints valid in 
part/One complaint 
dismissed 

(May 14, 2007) 


FM One Alliance Corp. 
PR-2000-063 
Determination: 


Complaint valid 
(June 27, 2001) 


Of the cases heard by the Tribunal in carrying out its procurement review 
functions, certain decisions stand out because of the legal significance of the 
cases. Brief summaries of a representative sample of such cases have been 
prepared for general information purposes only and have no legal status. 


The Tribunal made a determination with respect to six complaints filed by 
Polaris Inflatable Boats (Canada) Ltd. (Polaris) concerning six solicitations of the 
offices of the Pacific, Ontario, Quebec and Atlantic Regions of the Department of 
Public Works and Government Services (PWGSC). These solicitations were for 
the supply of six- and seven-metre ngid hull inflatable boats (RHIBs) for the 
Department of Fisheries and Oceans (DFO) and its constituent, the Canadian 
Coast Guard. Together, these solicitations were for the supply of 12 RHIBs in 
fiscal year 2000-2001 and up to 29 additional RHIBs during the following two 
fiscal years. 


Polaris alleged that, by issuing so many solicitations concurrently and by not 
allowing sufficient time for bid formulation and delivery of the RHIBs, PWGSC 
and the DFO structured the above-noted solicitations so as to avoid competition 
and benefit a single supplier, Zodiac Hurricane Technologies Inc. It also made a 
number of allegations with respect to each of the above-mentioned solicitations. 


As aremedy, Polaris requested that PWGSC consult with qualified suppliers 
to establish acceptable time frames for solicitation responses and for the 
construction and delivery of the RHIBs. It also requested that PWGSC limit the 
current contracts to the supply of those vessels that were needed at that time and 
reissue fair solicitations allowing for realistic response and construction times for 
any remaining RHIBs required. 


Having examined the evidence presented by the parties and considered the 
provisions of NAFTA and the AIT, the Tribunal determined that five solicitations 
were not conducted in accordance with the provisions of the applicable trade 
agreements and that the complaints in relation thereto were, therefore, valid in 
part. The remaining solicitation had been cancelled by PWGSC and was no longer 
at issue. Therefore, the complaint would not be decided on the merits of the case. 


The Tribunal made a determination with respect to a complaint filed by FM 
One Alliance Corp. (FM One) concerning the cancellation by Canada Post 
Corporation (CPC) of a Request for Proposal (RFP) for the provision of facility 
management services, the proposed renewal of a Property Management 
Agreement with Brookfield Lepage Johnson Controls Facility Management 
Services (BLJC) and the proposed renewal of a Property Management 
Agreement with Profac Facilities Management Services Inc. (Profac). 
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COGNOS 
Incorporated 


PR-2001-036 
Determination: 


Complaint valid 
(February 20, 2002) 


FM One alleged that, contrary to Article 1001(4) of NAFTA, the proposed 
“renewals” had been structured to avoid the obligations of Chapter Ten of 
NAFTA. It also alleged that, contrary to Articles 1008(2)(a) and (b) of NAFTA, 
CPC’s actions leading to the proposed procurements failed to provide all 
suppliers equal access to information with respect to the procurements during the 
period prior to the issuance of any notice or tender documentation. Furthermore, 
FM One alleged that CPC had failed to publish an invitation to participate in the 
proposed procurements, thus violating the provisions of Article 1010 of NAFTA. 
In addition, it alleged that CPC had engaged in unjustified limited tendering 
procedures, contrary to the provisions of Article 1016 of NAFTA. Finally, FM 
One alleged that, in structuring these procurements, CPC had breached the 
provisions of Article 1015(4)(e) of NAFTA, which requires that option clauses 
not be used in a manner that circumvents Chapter Ten of NAFTA. 


As aremedy, FM One requested that CPC be ordered to postpone the award 
of the proposed contract renewals to BLJC and ProFac until the Tribunal 
determined the validity of the complaint. In addition, FM One requested that the 
Tribunal order CPC to amend the RFP to make it compliant with NAFTA and 
previous Tnbunal determinations and that CPC continue the bidding process with 
the qualified bidders or issue a new solicitation compliant with NAFTA for the 
designated contracts. In the alternative, FM One requested compensation for the 
profit that it had lost as a result of the defective procurements. It also requested 
compensation for its costs in preparing a response to the RFP and all activities in 
relation thereto and for the costs of the complaint. 


Having examined the evidence presented by the parties and considered the 
provisions of NAFTA, the Tribunal determined that the procurement was not 
conducted in accordance with the provisions of NAFTA and that the complaint 
was therefore valid. It recommended that CPC not proceed with the proposed 
service agreement renewals and that, instead, a solicitation be issued for the 
property management services therein. The procurement process for those 
services was to be completed within six months and conducted in compliance 
with NAFTA. The Tribunal awarded FM One the reasonable costs that it had 
incurred in preparing and proceeding with the complaint. 


The Tribunal made a determination with respect to a complaint filed by 
COGNOS Incorporated (COGNOS) conceming a solicitation of PWGSC, on 
behalf of the Department of Justice, for a balanced scorecard management 
information system adapted to the Department of Justice and an on-line analytical 
processing system, including licences, ongoing software support and user 
training. 


Hewlett-Packard 
(Canada) Ltd. 


PR-2001-030 
and PR-2001-040 


Determination: 
Complaints valid 
(February 21, 2002) 


Judicial Review of 
Procurement 
Decisions 


COGNOS alleged that the solicitation included restrictive technical 
specifications and a time frame for the submission of proposals that had the effect 
of discriminating in favour of a competitor’s product. 


Having examined the evidence presented by the parties and considered the 
provisions of the AIT, NAFTA and the AGP, the Tribunal determined that the 
complaint was valid in part and recommended that PWGSC issue a new 
solicitation. The Tribunal further awarded COGNOS its reasonable complaint 
costs. 


The Tribunal made a determination with respect to two complaints filed by 
Hewlett-Packard (Canada) Ltd. (Hewlett-Packard) conceming a procurement of 
PWGSC, on behalf of the Department of Human Resources Development 
(HRDC), for the development and implementation of a consolidation plan for 
UNIX services and the establishment of a means of acquiring services (including 
professional services), equipment and software, as and when required. 


Hewlett-Packard alleged that PWGSC improperly evaluated a submission 
from another bidder as being compliant. It also alleged that PWGSC improperly 
destroyed documents relating to the evaluation of proposals, contrary to the 
provisions of NAFTA. 


Having examined the evidence presented by the parties and considered the 
provisions of the AIT and NAFTA, the Tribunal determined that the complaints 
were valid. It concluded that the bids were not correctly evaluated and 
recommended that the existing contract be terminated and that PWGSC and 
HRDC issue a new solicitation. Further, the Tnbunal found that PWGSC and 
HRDC breached the provisions of NAFTA by destroying the evaluators’ 
worksheets and recommended that PWGSC establish procedures designed to 
ensure that complete documentation be maintained for each procurement. The 
Tribunal awarded Hewlett-Packard its reasonable costs. 


Table 2 lists the procurement decisions that were appealed to or decided by 
the Federal Court of Canada during the fiscal year. 


63 


TABLE 1 


Disposition of Procurement Complaints Between April 1, 2001, and March 31, 2002 


File No. 


PR-2000-018R 
PR-2000-042 


PR-2000-044 


PR-2000-049 


PR-2000-050 


PR-2000-051 


PR-2000-052 


PR-2000-053 


PR-2000-059 


PR-2000-060 


PR-2000-063 


PR-2000-064 


PR-2000-065 


PR-2000-067 


PR-2000-068 
PR-2000-071 


PR-2000-072 
PR-2000-073 


PR-2000-074 
PR-2000-075 
PR-2000-077 
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Complainant 


X-Wave Solutions Inc. 


Spallumcheen Band 


Polaris Inflatable Boats (Canada) Ltd. 


Polaris Inflatable Boats (Canada) Ltd. 


Polaris Inflatable Boats (Canada) Ltd. 


Polaris Inflatable Boats (Canada) Ltd. 


Polaris Inflatable Boats (Canada) Ltd. 


Polaris Inflatable Boats (Canada) Ltd. 


P&L Communications Inc. 


Foundry Networks Inc. 


FM One Alliance Corp. 


Wescam Inc. 


Cifelli Systems Corporation 


Foundry Networks Inc. 


Cifelli Systems Corporation 
TAB Canada 


The Baxter Group Inc. 


P&L Communications Inc. 


M.D. Chariton Co. Ltd. 
M.D. Chariton Co. Ltd. 
Volvo Motor Graders Ltd. 


Date of Receipt of 
Complaint 


June 28, 2000 
December 13, 2000 


December 15, 2000 


December 15, 2000 


December 15, 2000 


December 15, 2000 


December 15, 2000 


January 4, 2001 


February 8, 2001 


February 8, 2001 


February 12, 2001 


February 12, 2001 


February 16, 2001 


February 19, 2001 


March 1, 2001 
March 5, 2001 


March 7, 2001 
March 14, 2001 


March 16, 2001 
March 16, 2001 
March 23, 2001 


Status/Decision 


Remitted back to Tribunal 


Decision rendered on April 26, 2001 
Complaint not valid 


Decision rendered on May 14, 2001 
Complaint valid in part 


Decision rendered on May 14, 2001 
Complaint valid in part 


Decision rendered on May 14, 2001 
Complaint valid in part 


Decision rendered on May 14, 2001 
Complaint valid in part 


Decision rendered on May 14, 2001 
Complaint valid in part 


Decision rendered on May 14, 2001 
Complaint valid in part 


Decision rendered on May 30, 2001 
Complaint valid 


Decision rendered on May 23, 2001 
Complaint valid 


Decision rendered on June 27, 2001 
Complaint valid 


Decision rendered on May 7, 2001 
Complaint valid 


Decision rendered on June 21, 2001 
Complaint valid 


Decision rendered on June 4, 2001 
Complaint not valid 


Complaint withdrawn 


Decision rendered on July 18, 2001 
Complaint valid in part 


Complaint withdrawn 


Decision rendered on July 24, 2001 
Complaint valid in part 


Complaint withdrawn 
Complaint withdrawn 


Decision rendered on August 1, 2001 
Complaint valid 


Disposition of Procurement Complaints (cont'd) 


File No. 


PR-2000-078 


PR-2001-001 
PR-2001-002 
PR-2001-003 
PR-2001-004 


PR-2001-005 


PR-2001 -006 


PR-2001-007 


PR-2001-008 


PR-2001-009 
PR-2001-010 


PR-2001-011 


PR-2001-012 


PR-2001-013 


PR-2001-014 
PR-2001-015 
PR-2001-016 


PR-2001-017 
PR-2001-018 
PR-2001-019 


PR-2001-020 


PR-2001-021 
PR-2001-022 


Complainant 


Eurodata Support Services Inc. 


Light Tree Technologies, Inc. 
Light Tree Technologies, Inc. 
Light Tree Technologies, Inc. 
OdySoft 


Light Tree Technologies, Inc. 


Diversicomm Data Systems Inc. 


Bell Nexxia 


Foundry Networks Inc. 


Foundry Networks Inc. 
D’Arcy Moving & Storage 


COGNOS Incorporated 


Foundry Networks Inc. 


Lockheed Canada 


Fjord Tech Industries Inc. 
Resource Futures International 


G.J. Cahill and Company (1979) Limited 


COGNOS Incorporated 
Corel Corporation 


Marathon Management Company 


Ajilon Canada 


Marathon Management Company 


Corporate Express 


Date of Receipt of 


Complaint 


March 29, 2001 


April 10, 2001 
April 10, 2001 
April 10, 2001 
April 9, 2001 


April 10, 2001 


April 19, 2001 


April 6, 2001 


April 17, 2001 


April 17, 2001 
May 14, 2001 


May 15, 2001 


May 16, 2001 


May 25, 2001 


May 30, 2001 
May 30, 2001 
May 31, 2001 


July 6, 2001 
July 18, 2001 
July 19, 2001 


July 16, 2001 


July 23, 2001 
July 20, 2001 


Status/Decision 


Decision rendered on July 30, 2001 
Complaint not valid 


Complaint withdrawn 
Complaint withdrawn 
Complaint withdrawn 


Not accepted for inquiry, no reasonable 
indication of a breach 


Not accepted for inquiry, no complaint 
received 


Decision rendered on August 30, 2001 
Complaint not valid 


Not accepted for inquiry, no reasonable 
indication of a breach 


Decisions rendered on August 30, 2001 
Complaint not valid 


Complaint dismissed, late filing 


Not accepted for inquiry, no reasonable 
indication of a breach 


Not accepted for inquiry, premature 
complaint 


Not accepted for inquiry, no reasonable 
indication of a breach 


Not accepted for inquiry, premature 
complaint 


Not accepted for inquiry, late filing 
Not accepted for inquiry, late filing 


Not accepted for inquiry, not a designated 
contract 


Not accepted for inquiry, late filing 
Complaint withdrawn 


Complaint dismissed, does not relate to a 
designated contract 


Not accepted for inquiry, no reasonable 
indication of a breach 


Complaint withdrawn 


Not accepted for inquiry, no jurisdiction 


Disposition of Procurement Complaints (cont'd) 


File No. 


PR-2001-023 


PR-2001-024 


PR-2001-025 


PR-2001-026 


PR-2001-027 


PR-2001-028 
PR-2001-029 


PR-2001-030 


PR-2001-031 


PR-2001-032 


PR-2001-033 
PR-2001-034 


PR-2001-035 


PR-2001-036 


PR-2001-037 


PR-2001-038 


PR-2001-039 


PR-2001-040 


PR-2001-041 
PR-2001-042 
PR-2001-043 


Complainant 


Bell Nexxia 


Astaris 


Empowered Networks Inc. 


McNally Construction Inc. 


PTI Services 


Compugen 


John Chandioux experts-conseils inc. 


Hewlett-Packard (Canada) Ltd. 


C.F. Industrial Products Inc. 


John Chandioux experts-conseils inc. 


Marathon Management Company 


Diversicomm Data Systems 


Preston Phipps Inc. 


COGNOS Incorporated 


Foundry Networks Inc. 


Papp Plastics & Distributing Ltd. 


Cifelli Systems Corporation 


Hewlett-Packard (Canada) Ltd. 


Fleetway Inc. 
Seatech Ltd. 
Fleetway Inc. 


Date of Receipt of 
Complaint 


August 8, 2001 


August 7, 2001 


August 23, 2001 


September 17, 2001 


September 28, 2001 


September 21, 2001 
October 1, 2001 


October 9, 2001 


October 11, 2001 


October 17, 2001 


October 11, 2001 
October 24, 2001 


October 25, 2001 


October 26, 2001 


October 26, 2001 


October 31, 2001 


November 5, 2001 


November 15, 2001 


November 29, 2001 
November 28, 2001 
November 28, 2001 


Status/Decision 


Decision rendered on October 25, 2001 
Complaint not valid 


Not accepted for inquiry, no reasonable 
indication of a breach 


Decision rendered on December 27, 2001 
Complaint not valid 


Decision rendered on December 6, 2001 
Complaint valid in part 


Decision rendered on November 28, 2001 
Complaint valid 


Not accepted for inquiry, late filing 


Decision rendered on February 19, 2002 
Complaint valid in part 


Decision rendered on February 21, 2002 
Complaint valid 


Decision rendered on January 9, 2002 
Complaint not valid 


Decision rendered on February 19, 2002 
Complaint valid in part 


Complaint withdrawn 


Decision rendered on January 22, 2002 
Complaint not valid 


Decision rendered on January 23, 2002 
Complaint valid in part 


Decision rendered on February 20, 2002 
Complaint valid 


Not accepted for inquiry, no reasonable 
indication of a breach 


Decision rendered on January 31, 2002 
Complaint valid in part 


Not accepted for inquiry, not a potential 
supplier 


Decision rendered on February 21, 2002 
Complaint valid 


Not accepted for inquiry, late filing 
Not accepted for inquiry, late filing 


Not accepted for inquiry, not a designated 
contract 


Disposition of Procurement Complaints (cont’d) 


File No. 


PR-2001-044 


PR-2001-045 


PR-2001-046 
PR-2001-047 
PR-2001-048 


PR-2001-049 
PR-2001-050 
PR-2001-051 
PR-2001-052 
PR-2001-053 


PR-2001-054 


PR-2001-055 
PR-2001-056 
PR-2001-057 


PR-2001-058 


PR-2001-059 
PR-2001-060 


PR-2001-061 
PR-2001-062 
PR-2001-063 
PR-2001-064 


PR-2001-065 
PR-2001-066 
PR-2001-067 


PR-2001-068 


Complainant 


InBusiness Systems Inc. 


Transpolar Technology Corporation 


Educom TS Inc. 
Foundry Networks Inc. 
Foundry Networks Inc. 


Aviva Solutions Inc. 

Papp Plastics & Distributing Ltd. 
DRS Technologies Inc. 

CMC Electronics Inc. 


Fritz Starber Inc. 


Foundry Networks Inc. 


Foundry Networks Inc. 
ACMG Management Inc. 


Georgian College of Applied Arts and 
Technology 


Installation Globale Normand Morin & 
Fils Inc. 


MaxSys Professionals & Solutions Inc. 


Corel Corporation 


Foundry Networks Inc. 

Foundry Networks Inc. 

Service Star Building Cleaning Inc. 
Amdahl Canada Limited 


BASE Controls Limited 
Papp Plastics & Distributing Ltd. 


Georgian College of Applied Arts and 
Technology 


Bennett Environmental Inc. 


Date of Receipt of 
Complaint 


December 5, 2001 


December 6, 2001 


December 6, 2001 
December 12, 2001 
December 12, 2001 


December 13, 2001 
December 14, 2001 
December 18, 2001 
December 18, 2001 
December 19, 2001 


December 31, 2001 


January 3, 2002 
January 25, 2002 
January 23, 2002 


February 1, 2002 


February 14, 2002 
February 15, 2002 


February 15, 2002 
February 22, 2002 
February 26, 2002 
February 25, 2002 


February 26, 2002 
March 5, 2002 
March 6, 2002 


March 12, 2002 


Status/Decision 


Not accepted for inquiry, complaint 
premature 


Not accepted for inquiry, not a designated 
contract 


Complaint withdrawn 
Not accepted for inquiry, late filing 


Decision rendered on March 12, 2002 
Complaint valid 


Accepted for inquiry 
Not accepted for inquiry, late filing 
Accepted for inquiry 
Accepted for inquiry 


Not accepted for inquiry, not a designated 
contract 


Not accepted for inquiry, no reasonable 
indication of a breach 


Not accepted for inquiry, late filing 
Accepted for inquiry 


Not accepted for inquiry, complaint 
premature 


Not accepted for inquiry, late filing 


Accepted for inquiry 
Accepted for inquiry 


Accepted for inquiry 
Accepted for inquiry 
Accepted for inquiry 


Not accepted for inquiry, no reasonable 
indication of a breach 


Not accepted for inquiry, late filing 
Accepted for inquiry 
Accepted for inquiry 


Accepted for inquiry 
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Disposition of Procurement Complaints (cont'd) 


File No. 


PR-2002-069 
PR-2001-070 
PR-2001-071 
PR-2001-072 
PR-2001-073 


PR-2001-074 
PR-2001-075 
PR-2001-076 


PR-2001-077 
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Complainant 


Macadamian Technologies Inc. 

The Whitewind Company, Inc. 
Equipement Industriel Champion Inc. 
MIL Systems 

Hike Metal Products Ltd. 


GMA Cover Corp. 
Cleeve Technology Incorporated 
DASCO Equipment Inc. 


FLIR Systems Ltd. 


Date of Receipt of 
Complaint 


March 1, 2002 
March 6, 2002 
March 15, 2002 
March 8, 2002 
March 12, 2002 


March 26, 2002 
March 19, 2002 
March 21, 2002 


March 27, 2002 


Status/Decision 


Accepted for inquiry 
Not accepted for inquiry, no jurisdiction 
Accepted for inquiry 
Not accepted for inquiry, no jurisdiction 


Not accepted for inquiry, no reasonable 
indication of a breach 


Accepted for inquiry 
Not accepted for inquiry, late filing 


Not accepted for inquiry, no reasonable 
indication of a breach 


Being filed 


TABLE 2 


Procurement Cases Before the Federal Court of Canada Between April 1, 2001, and 


March 31, 2002 

File No. Complainant 

PR-99-051 Ace/Clear Defense Inc. 
PR-2000-018 X-Wave Solutions Inc. 

PR-2000-017 and Telus Integrated Communications Inc. 
PR-2000-035 

PR-2000-019 Telus Integrated Communications Inc. 
PR-2000-039 Seimens Westinghouse Inc. 
PR-2000-044 and Polaris Inflatable Boats (Canada) Ltd. 
PR-2000-049 to 

PR-2000-053 

PR-2000-063 FM One Alliance Corp. 

PR-2000-063 FM One Alliance Corp. 

PR-2001-007 BCE Nexiia Inc. 

PR-2001-026 McNally Construction Inc. 
PR-2001-029 John Chandioux experts-conseils inc. 
PR-2001-030 and Hewlett-Packard (Canada) Ltd. 
PR-2001-040 

PR-2001-030 and Hewlett-Packard (Canada) Ltd. 
PR-2001-040 

PR-2001-030 and Hewlett-Packard (Canada) Ltd. 
PR-2001-040 

PR-2001-053 Fritz Starber Inc. 


Applicant 


National Gallery of Canada 


X-Wave Solutions Inc. 


Bell Nexaia Inc. 


Telus Integrated Communications Inc. 


Seimens Westinghouse Inc. 


Attorney General of Canada 


Profac Facilities Management Services 
Inc. 


FM One Alliance Corp. 
BCE Nexiia Inc. 


Attorney General of Canada 
John Chandioux experts-conseils inc. 


IBM Canada Ltd. 


IBM Canada Ltd. 


Attorney General of Canada 


Fritz Starber Inc. 


File No/Status 


A—481—00 
Application dismissed 


A—668—00 
Application allowed in part 


A—747—00 
Application allowed 


T—1297—00 
Application dismissed 


A—203—01 
Application dismissed 


A—358—01 
Application allowed 


A—R6—01 and A—444—01 


Applications dismissed 
T—1563—01 


A—287—01 
Application dismissed 


A—007—02 
A—050—029 
A—172—02 
Discontinued 
A—173—02 
A—178—02 


A—048—02 
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TRIBUNAL PUBLICATIONS ISSUED DURING THE FISCAL YEAR 


May 2001 Annual Report for the Fiscal Year Ending March 31, 2001 


June 2001 Bulletin - Vol. 13 No. 1* 
Procurement Compensation Guidelines - Revised* 


September 2001 Bulletin - Vol. 13 No. 2* 
Information Package: Filing a Procurement Complaint* 
Practice Notice: Government Procurement - Complaints by Potential Suppliers - 


CITT Inquiries 
December 2001 Bulletin - Vol. 13 No. 3* 
January 2002 Textile Reference: Annual Status Report - October 1, 2000, to 


September 30, 2001 


March 2002 Bulletin - Vol. 13 No. 4* 


* Available only on the Tribunal’s Web site 


Publications can be obtained by contacting the Secretary, Canadian International Trade Tribunal, Standard Life Centre, 333 Laurier Avenue 
West, Ottawa, Ontario K1A 0G7 (613) 993-3595, or they can be accessed on the Tribunal’s Web site. 
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